IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATE : 01.02.2016
CORAM

THE HONOURABLE MR. JUSTICE R.SUDHAKAR
AND
THE HONOURABLE MR. JUSTICE S.VAIDYANATHAN

C.M.A. NO. 2819 OF 2015
AND
M.P. NO. 1-OF 2015

The Managing Director

M/s. Tamil Nadu State Transport

Corporation (Kumbakonam) Ltd.

Railway Station Road

Kumbakonam. .. Appellant/Respondent

[EY

Amudha
2. Minor Prem Vishva
(R-2 rep. by mother &
natural guardian, R-1)
Ramar
4. Gandhimathi
(R-4 insane & rep. by
guardian & husband R-3) .. Respondents

w

Appeal filed under Section 173 of the Motor Vehicles Act,
1988, against the Jjudgment and decree dated 11.08.2015, passed
by the Motor Accident Claims Tribunal (Principal District
Judge), Perambalur, made in MCOP No.133 of 2013.

For Appellant : Mr. D.Venkatachalam
For Respondents : Mr. T.Gobinath
JUDGMENT

(DELIVERED BY R.SUDHAKAR, J.)

Heard the learned counsel appearing for the appellant and
the learned counsel appearing for the respondents.

2. The appellant/Transport Corporation has filed the appeal

challenging the award dated 11.08.2015, passed by the Motor
Accident Claims Tribunal (Principal District Judge), Perambalur,
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made in MCOP No.133 of 2013.

3. It is a case of fatal accident. On 26.11.12, at about
11.30 p.m., when the deceased Rajesh Kannan, aged 32 years, was
riding his two wheeler Dbearing Regn. No.TN-46-J-5279 and
proceeding on the Chidambaram - Sirkazhi Main Road, near
Panimalar Gas Agency, the bus, Dbelonging to the appellant
Transport Corporation, bearing Regn. No.TN-49-N-1879, driven in
a rash and negligent manner, dashed against the two wheeler of
the deceased, and on account of the said accident, the deceased
was thrown away and sustained grievous injuries and died on the
spot. A case was registered against the driver of the bus by
the Annamalai Nagar Police Station in Crime No.391/2012 u/s 279
and 304 (A) of IPC.

4. The deceased, on the date of accident, was working as
Junior Technical Assistant in Mechanical Engineering Department
in Annamalai University, Annamalai Nagar and was drawing a

salary of Rs.26,637/- per month. The respondents, viz., the
wife, minor son, father and mother of the deceased have filed
the claim ; petition claiming a sum of  Rs.75,00,000/= as
compensation.

5. In support of the claim, the first.elaimant, wviz., the
wife of the deceased was examined as P.W.1l and Amirtharaj,
Assistant Registrar at Annamalai University was examined as
P.W.2, while —one Parimalan and Kanagasithan, who were eye
witnesses to the occurrence, were examined as P.Ws. 3 and 4 and
Exs.P-1 to P-21 were marked, the details of which are as
follows: - 1111

Ex.P-1 :WXerox Copy-o0f First Information Report

Ex.P-2| - Xerox Copy of Post-mortem certificate

Ex.P-3 - Xefgx Copy ofrDeath Certificate

Ex.P-4 | - Legal Heirship Certificate
Ex.P-5 - Pay Slip

Ex.P-6 - Original PAN Card

EX.P—7‘—‘ID Card of the deceased

Ex.P-8 = Xerox copyl of Driving License of the
deceased

EX.P—9‘— Appointment Ofders & Confirmation Letter

Ex.P- - Original 10%", 12, Astrology Certificate,

10 Institute of Technical Education -
Statement of Results, Certificate B.E.
(Part-Time), Mechenical Engineering Mark
Sheets (4 Nos.)
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Ex.P- - Proficiency Certificate issued by Ministry

11 of Human Resource Development, Service
Certificates issued by Lucas - TVS, Chennai
(2 Nos.), Experience Certificate issued by
K.K.Industries, Chennai and Experience
Certificate issued by Spiromatic Engineers
Pvt. Ltd.

Ex.P- | - Original Certificate of course completed in

12 Diploma in Mechanical Engineering at
Thirumathi Elizabeth Polythenic,
Annamangalam.

Ex.P- - Diploma Certificate in Auto CAD 2000 issued

13 by CSC Computer Education Pvt. Ltd.

Ex.P- - Module Certificate issued by ‘Institute of

14 Technical Education, Singapore.

Ex.P- -40Oxiginal Certificate of course completed in

15 Diploma in Astrology and Provisional

‘ Certificate issued Dby Madurai Kamaraj

University = Directorate of Distance

Education, Madurai.

Ex.P§ | - | I®€ard of the deceased

16

Ex.P- +~)Salaxy Certificate issued _by Annamalai
17 University

Ex.P- ‘—‘Authorization Letter

18 |

Ex.P- = Xerox copy of 10" Mark List of the deceased
19 ‘Rajesh Kannan

Ex.P- | - Xerox copy of 1°¢ page of the service
20 register of deceased Rajesh Kannan.

Ex.P- | - True Copy . of the service register of
21 deceased Rajesh Kannan

6. On the side of the appellant/Transport Corporation,
Rathinasabapathi, the driver of the bus was examined as R.W.1
and Exs.R-1 to R-3 were marked, the details of which are as
follows: -

Ex.R-1 - Xerox copy of roﬁéh skétchi

Ex.R-2 - Xerox copy of M.V.I. Report

Ex.R-3 - Xerox copy of rough sketch (consent)

7. The Tribunal based on the oral evidence of the P.Ws. 1
and 2, the F.I.R. and also taking note of the corroborating
evidence in the form of the evidence of P.Ws.3 & 4, eye

https://hcservices.ecourts.gov.in/hcservices/



witnesses to the occurrence, which has been adduced to prove
that the bus was driven in a rash and negligent manner and also
taking into account the documentary evidence and further there
being no satisfactory evidence adduced on behalf of the
appellant to refute the eye witness testimony as to the rash and
negligent driving of the bus, came to the conclusion that the
accident was caused due to the rash and negligent driving by the
driver of the bus and, therefore, the liability was fixed on the
appellant herein and consequently the appellant was directed to

compensate the claimants. Accordingly, the Tribunal awarded
compensation under the following heads :-

Compensation for Loss of Dependency - Rs.44,32,384/=

Towards Funeral Expenses - Rs. 10,000/=

Towards Loss of Estate = Rs. 40,000/=

Towards Loss of Consortium (1°° petitioner - Rs. 50,000/=

only)

Towards Loss of Love & Affection) = RsS. 20,000/=

Towards Travelling Expenses - Rs. 5,000/=

Total Compensation - Rs.45,57,384/=

8. In all the Tribunal awarded a compensation of
Rs.45,57,384/= of+--which each petitioner was entitled to get
Rs.11,39,346/=. Aggrieved by the said award, the

appellant/Transport Corporation 1s before this Court by filing
this appeal.

9. It is the primary contention of the learned counsel for
the appellant that while the monthly salary of the deceased was
fixed as Rs.26,637/= no amount had been deducted towards income
tax and, therefore, there is an error in the amount fixed under
the head salary and, therefore, the award passed by the Tribunal
is liable to be interfered with.

10. However, learned counsel for the respondents/claimants
pointed out that though the respondents/claimants have not filed
any appeal claiming enhancement, though the initial claim was
made for an amount of Rs.75,00,000/=, nevertheless, there 1is
some infirmity in the order passed by the Tribunal, which aspect
should be held. in. favour of the respondents/claimants and the
appeal is liable to be dismissed. It was pointed out by the
learned counsel for the respondents/claimants that there are
four dependents, and, therefore,  the  Tribunal ought to have
deducted only one-fourth of the salary towards personal expenses
of the deceased. However, the Tribunal has misdirected itself
and has deducted one-third towards the personal expenses of the
deceased, which is contrary to dictum laid down by the Supreme
Court in Sarla Verma - Vs - Delhi Transport Corporation & Anr.
(2009 (6) sScCC 121).
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11. It is also pointed out by the learned counsel for the
respondents/claimants that though the age of the deceased was 32
years, the Tribunal, while fixing his income, has not taken into
account the future prospects in the correct perspective, i.e.,
when the age of the deceased is less than 40 years, there should
be a 50% addition towards future prospect, as has been laid down
by the Supreme Court in Santosh Devi - Vs - National Insurance
Co. Ltd. (2012 (6) SCC 421), which has been subsequently
followed by the Supreme Court in Rajesh - Vs - Rajbir Singh &
Ors. (2013 (9) SCC b54), wherein the Supreme Court held as
under :-

"8. Since, the Court 1in Santosh Devi case
actually intended to. follow the principle in the
case of salaried persons as laid down in Sarla
Verma case and to make it applicable also to the
self-employed and persons on fixed wages, it is
clarified that the increase in the case of those
groups’ is-not 30% always; it will also have a
refergEnee W the age. In other words, in the
casel of self-employed or persons- with "fixed
wages, 1in case, the deceased victim was below 40
years,. there must be an addition of. 50% _to the
actual dincome of the deceased while computing
future prospects. Needless to say that the
actual income should be income after paying the
tax, 1f any. Addition should be 30% in case the
deceased was in the age group of 40 to 50 years.

9. In Sarla Verma case, it has been stated that
in the case of those above 50 years, there shall
be no addition. Having regard to the fact that
in the case of those self-employed or on fixed
wages, where ‘there is  normally no. age of
superannuation, we are of the view that it will
only be just and equitable to provide an addition
of 15% in the case where the victim is between
the age group of 50 to 60 years so as to make the

compensation just, equitable, fair and
reasonable. There shall normally be no addition
thereafter."”

12. On considering, the. above contentions advanced by either
parties and also perused the decisions relied on by the learned

counsel for the respondents/claimants. Admittedly, the
respondents/claimants have not filed any appeal claiming
enhancement. Though it 1s trite law that the final salary

should be arrived at after deducting income tax, 1in the present
case, this Court is of the considered wview that the percentage
of addition towards future prospects, which has been given at
30%, instead of 50%, would very much off-set the difference in
the amount that would follow due to non deduction of income tax
from salary and, the net result would be negligible in terms of
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award of compensation to either parties. Further, deduction of
towards personal expenses o0f the deceased should have been one-
fourth and not one-third, as there are four dependents.

However, in the absence of any appeal filed Dby the
respondents/claimants, this Court 1s not inclined to dwell
further into the matter. In the above factual background, this

Court 1is of the considered opinion that there is no necessity to
interfere with the order passed by the Tribunal.

13. Accordingly, for the reasons mentioned above, this
Civil Miscellaneous Appeal 1s dismissed confirming the award
passed by the Tribunal. It 1is stated that the appellant has
deposited only a sum of Rs.25,000/= by way of demand draft, to
the credit of MCOP No.133/2013, at the time of filing this
appeal. The appellant/Transport @ Corporation is directed to
deposit the entire award amount, less the amount already
deposited, along with interest, as directed by the Tribunal, to
the credit of /MCOP No0.133/2013, within ‘a period of four weeks

from the date of receipt of a copy of this order. On such
deposit being made, the claimants/respondents are permitted to
withdraw the' amounts, as per the award. Consequently,
connected miscellaneous petition is closed. However, 1in the

circumstances of the case, there shall be no order-as to costs.

5y @3
Assistant Registrar

True Copi

Sub-Assistant Registrar

GLN

To

The Principal District Judge
(Motor Accident Claims Tribunal)
Perambalur.

+1 cc to Mr.D.Venkatachalam Advocate sr.06275
+1 cc to Mr.T.Gopinath Advocate 'sr.6242
C.M.A. NO. 2819 OF 2015

aall/02/2016
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