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Heard Shri J.B. Gandhi, advocate for the petitioner.

The original defendant no.4 filed an application (Exh. No.25)
under Order 7 Rule 11 of the Code of Civil Procedure praying that the
plaint be rejected as it is barred by res judicata and as the plaintiffs
had earlier filed Regular Civil Suit No0.68/2011 against the same
defendant which was withdrawn without there being proper application
as required by Order 23 Rule 1 of the Code of Civil Procedure and
without liberty granted by the trial Court to file fresh suit.

After hearing the learned advocate for the petitioner and
examining the documents placed on the record, | find that the order

passed by the trial Court rejecting the application under Order 7 Rule



Tambaskar.
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11 of the Code of Civil Procedure cannot be faulted with. | do not find
any patent irregularity or illegality which necessitates the interference
by this Court in extra-ordinary writ jurisdiction.  The writ petition is
dismissed. No costs.

At this stage, Shri Gandhi prays that he may be permitted to file
an application before the trial Court praying for framing the preliminary
issue and deciding it as preliminary issue. | have not examined the
legality of this submission and it will be open for the trial Court to
consider the application filed by the defendant no.4 regarding framing
of preliminary issue and deciding it as preliminary issue, according to

law.




