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             IN THE HIGH COURT OF JUDICATURE AT BOMBAY

                  ORDINARY ORIGINAL CIVIL JURISDICTION  

SUIT NO.1578 OF 2012

S.C. Automobiles     ….Plaintiff 

            V/s.

M/s. Laxmi Cars Pvt. Ltd.  ….Defendant
----

Mr. Chirag Shah i/b. J.J. Shah for the plaintiff.
None for the defendant.

----
                CORAM : K.R.SHRIRAM,J

    DATE  : 29th SEPTEMBER, 2016

P.C.:-

1 The  plaintiff  has  filed  this  suit  claiming  a  sum  of 

Rs.2 crores with interest at the rate of 18% p.a. from the defendant. 

It is alleged in the plaint that the defendant had represented to the 

plaintiff  that  they  have  acquired  certain  properties  having  an 

aggregate area of 4700 sq. metres. at Village Mire Taluka, Dist. Thane 

against a loan and the said properties have been mortgaged to ICICI 

Bank and OBC Bank towards loan that the defendant had taken. The 

defendant agreed to sell the properties to the plaintiff as they were in 

need of  funds  and the plaintiff  and the defendant  entered into an 

MOU dated   26th October,  2010  to  acquire  a  portion  of  the  land 

admeasuring 375 sq. mtrs. for a sum of Rs.2 crores. The defendant 

agreed to execute Deed of Conveyance in favour of the plaintiff. From 
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this amount of Rs.2 crores the bank also was to be paid off.

2 On execution of  the  MOU dated 26th October,  2010 the 

plaintiff  paid  to  the  defendant  a  sum  of  Rs.2  crores.  Against  this 

payment, the defendant also issued a cheque for Rs.2 crores drawn on 

HDFC Bank,  Mira  Road Branch as  a  security.  The  plaintiff  was  to 

encash this cheque if the defendant failed to comply with the terms 

and conditions mentioned in the MOU. 

3 It  is  the case of  the plaintiff  that  the defendant did not 

comply with the obligations as mentioned in the MOU and when the 

plaintiff deposited the cheque for Rs.2 crores given by the defendant, 

the cheque was dishonored due to insufficient funds. It is stated that 

the  plaintiff  called  upon  the  defendant  to  pay  this  amount  of 

Rs.2 crores with interest but the defendant failed and neglected to pay 

the amount or any other amount.

4 The plaintiff has served the writ of summons and the copy 

of the plaint upon the defendant. One advocate Mr. Abhijeet Rane, 

instructed  by  Ms.  Manjiri  Phadnis  had appeared for  the  defendant 

before the Prothonotary and Senior Master on 17th September, 2013 
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and  waived  service  by  giving  an  undertaking  to  file  Vakalatnama. 

However, no written statement has been filed. The suit was, therefore, 

transferred  to  the  list  of  undefended  suits  vide  a  order  dated 

8th December, 2014.

5 The plaintiff has also filed an affidavit of evidence of one 

Gautam Modi, partner of the plaintiff affirmed on 20th July, 2016 and 

compilation of documents. The affidavit of evidence is taken on record 

and marked Exhibit P-1 and the documents are received in evidence 

and marked Exhibit P-2, collectively.

6 The averments in the affidavit are accepted. The defendant 

not having controverted the allegations of fact contained in the plaint, 

the same are deemed to have been admitted under the provisions of 

Order 8 Rule 5 of the Code of Civil Procedure, 1908 as amended. 

7  In the circumstances, the suit stands decreed in terms of 

prayer clause – (a). Decree be drawn up accordingly. The plaintiff is 

also entitled to cost in the sum of Rs.25,000/-.  

   

(K.R.SHRIRAM,J)
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