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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.1026 OF 2016 

M/s. Force Motors Limited ]
being a Company incorporated ]
under the provisions of the ]
Companies Act, 1956 and ]
having its registered office at ]
Mumbai-Pune Road, Akurdi, ]
Pune 411 045 ]..Petitioner

Versus
 
1. Mr. Subhash Simratmal Gugale, ]
    Indian inhabitant, residing at ]
    Plot No.86, Sector 25, ]
    PCNT Nigadi, Pune 411 044. ]

2. Regional Labour Commissioner (Central) ]
    Pune being the Controlling Authority ]
    appointed under Section 3 of ]
    the Payment of Gratuity Act, 1972, ]
    having their office at 1, Kaul Building, ]
    Gurunanak Nagar, Shankarseth Road, ]
    Pune 411 002. ]

3. Deputy Chief Labour Commissioner ]
    (Central) Mumbai being the Appellate ]
    Authority appointed under Section 7 ]
    of the Payment of Gratuity Act, 1972, ]
    having their office at, ]
    Shram Rakha Bhavan, Shiv Shrusti Marg ]
    Sion (East), Mumbai 400 022. ]..Respondents

Mr. Vishal Talsania a/w Ms. Radha Ved i/by M/s. Sanjay Udeshi & 
Co., for the Petitioner 
Mr.  Manoj  Sawardekar i/by Mr.  P.  G.  Kathane for  the Respondent 
No.1. 
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CORAM : R. M. SAVANT, J.
DATE   : 7th SEPTEMBER, 2016

ORAL JUDGMENT

1 Rule. Having regard to the challenge raised made returnable 

forthwith and heard. 

2 The  writ  jurisdiction  of  this  Court  is  invoked  against  the 

order  dated  02.12.2015  passed  by  the  Appellate  Authority  under  the 

Payment of Gratuity Act, 1972 (For short “the said Act”). By which order, 

the  Appeal  filed  by  the  Petitioner  herein  came  to  be  dismissed  and 

resultantly,  the  order  passed  by  the  Controlling  Authority  dated 

29.09.2014 came to be confirmed. 

3  The Petitioner herein is in the business of manufacturing of 

Automobiles and has its  factory in Pune. The Respondent No.1 herein 

was  employed  with  the  Petitioner  as  a  senior  clerk  in  the  security 

department. It seems that the Respondent No.1 had an altercation with 

another workman in the security department and in the said altercation 

which took place,  the  Respondent No.1 and the  other  workman were 

found  to  be  shouting  and  abusing  each  other.  It  seems  that  the  two 

workmen indulged in a physical scuffle, as a result of which they suffered 

grievous injuries, for which they had to be taken to the medical center to 
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medical  attention.  The  said  conduct  of  the  workmen  resulted  in 

disturbing the atmosphere at the workplace and resulting in a disorderly 

and undisciplined scene at the workplace. On account of such conduct, 

the Respondent No.1 and other workman both suspended. Both of them 

charge-sheeted on 15.11.2010 under the relevant clauses of the model 

standing  orders,  inter-alia  for  riotous  and  disorderly  behaviour.  An 

enquiry was commenced against the two workmen. In which enquiry, on 

the basis of the material on record, the Enquiry Officer in respect of the 

Respondent No.1 herein is concerned, held that the charges were proved. 

The reply of  the Respondent No.1 to the said findings of  the Enquiry 

Officer was considered and after taking into consideration the said reply 

as  well  as the findings of  the Enquiry Officer  that  the services  of  the 

Respondent No.1 came to be terminated by the order dated 12.03.2011. 

On the termination of his services, the Respondent No.1 herein raised a 

Industrial  Dispute.  The  said  dispute  has  been  referred  to  the  Labour 

Court, Pune and bears Reference (IDA) No.9 of 2012 which is pending. 

4 The  Respondent  No.1  post  the  termination  of  his  services 

was issued a show-cause notice on 16.03.2011 asking him to show cause 

as  to  why his  gratuity  should  not  be  forfeited.  The  Respondent  No.1 

replied to the said show-cause notice and the reply having not found to 

be  satisfactory,  the  Petitioner  informed the  Respondent  No.1 by letter 
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dated  26.03.2011  that  his  gratuity  is  being  withheld  in  view  of  his 

dismissal from service for his riotous, disorderly and violent behaviour. 

The Respondent  No.1  thereafter  approached the  Controlling  Authority 

under the Payment of Gratuity Act for payment of his gratuity till the date 

of his termination. The said application filed by the Respondent No.1 was 

opposed to on behalf of the Petitioner and the stand taken was that in 

terms of Section 4(6)(b) of the said Act, the Petitioner was entitled to 

withhold  the  gratuity  as  the  services  of  the  Respondent  No.1  were 

terminated  on  account  of  riotous  and  disorderly  behaviour.  The 

Controlling Authority considered the said application and has by order 

dated 29.09.2014 allowed the same and directed the Petitioner to pay a 

sum of Rs.1,73,243/- alongwith simple interest at 10% per annum with 

effect from the date of entitlement of gratuity till actual date of payment. 

The  gist  of  the  reasoning  of  the  Controlling  Authority  was  that  the 

Petitioner could not withhold and forfeit the gratuity without proving the 

loss  or  damage  caused  to  it.  The  Controlling  Authority  therefore  has 

adjudicated the application on the touchstone of Section 4(6)(a) of the 

said Act. 

5 The Petitioner aggrieved by the said order dated 29.09.2014 

passed  by  the  Controlling  Authority  challenged  the  same  before  the 

Appellate Authority. The challenge before the Appellate Authority was to 
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the order passed by the Controlling Authority on the ground that the 

Controlling  Authority  has  proceeded on  a  erroneous  premise  that  the 

forfeiture or withholding of the gratuity was under Section 4(6)(a) of the 

said Act when it was actually under Section 4(6)(b)(1) of the said Act. 

Having  regard  to  the  said  challenge,  the  Appellate  Authority  having 

realized that the Controlling Authority has approached the application on 

the basis of a wrong provision sought to uphold the order passed by the 

Controlling  Authority  on  the  ground  that  if  it  was  the  case  of  the 

Petitioner  that  the  gratuity  has  been  withheld  on  account  of  riotous, 

disorderly or indecent  behaviour, it was expected of the Petitioner i.e. the 

employer to approach Police and file an FIR depending the gravity of the 

case  and  thereafter  the  Police  would  investigate  the  matter  and  take 

further action as per the provisions of the IPC and Court has to decide the 

offences of the said Act as proved or not proved. Hence, the Appellate 

Authority has given a dimension to Section 4(6)(b) of the said Act which 

is not contemplated by the statute. The Appellate Authority therefore can 

be said to have compounded the matter further by not adjudicating the 

application on the basis of facts which were already on record, namely 

that  the  services  of  the  Respondent  No.1  terminated  pursuant  to  the 

enquiry  which  were  held,  wherein  the  charge  levelled  against  the 

Respondent  No.1  was  inter-alia  as  regards  riotous,  disorderly  and 
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indecent behaviour. In so far as the Controlling Authority is concerned, 

the judgments which were cited before it on behalf of the Respondent 

No.1 i.e. the Applicant were all involved Section 4(6)(a) of the said Act 

and not Section 4(6)(b) of the said Act. The Controlling Authority has 

also wrongly interpreted the judgment of a Learned Single Judge of the 

Karnataka High Court in the case of  Bopalaswamy (since deceased by  

LRs.)  and another Vs.  Management  of  Usha Martin Industries  and  

another reported in  2001(3) L.L.N. 213.  In fact,  in the said case the 

contentions based on Section 4(6)(b) of the said Act which was upheld 

by the Appellate Authority was rejected by the Learned Single Judge of 

the  Karnataka  High  Court  and  the  order  passed  by  the  Controlling 

Authority  was  accordingly  confirmed.  Hence  the  judgment  in 

Bopalaswamy's case (supra) cannot be a germane for the proposition that 

unless the loss or damage quantified, the gratuity cannot be withheld 

under  Section  4(6)(b)(1)  of  the  said  Act.  As  indicated  above,  the 

Appellate Authority has compounded the matter further by prescribing a 

condition which is not envisaged under the statute. Both the Authorities 

below decided the matter oblivious of the fact that a reference is pending 

in  respect  of  the  termination of  the  services  of  the  Respondent  No.1, 

wherein the order of  termination passed against the Respondent No.1 

based on the  charges  of  disorderly,  riotous  and indecent  behaviour  is 

BGP. 6 of 7



BP.doc.

proved against him, is pending. The adjudication of the said reference 

would undoubtedly have its impact on the entitlement of the Respondent 

No.1 to gratuity. 

6 In my view, for the reasons aforestated, the orders passed by 

the  authorities  below  i.e.  the  Controlling  Authority  as  well  as  the 

Appellate  Authority  would have  to  be  quashed and set  aside  and are 

accordingly quashed and set aside and the matter is relegated back to the 

Controlling Officer for a de-novo consideration of  the said application 

which would be on the touchstone of Section 4(6)(b)(1) of the said Act 

also  in  terms  of  the  observations  made  hereinabove.  On remand,  the 

Controlling Authority to decide the said application expeditiously.  The 

above Writ Petition is allowed to the aforesaid extent. Rule is accordingly 

made absolute, with parties to bear their respective costs.

[R.M.SAVANT, J]
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