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1. All these tax appeals are being dismissed at the admission stage itself 

because  according  to  us  no  question  of  law  much  less  a  substantial 

question of law arises in these appeals. 

2. Briefly  stated  facts  of  the  case  are  that  the  Income  Tax  authorities 

conducted  search  and  seizure  operations  under  Section  132  of  the 

Income Tax Act, 1961 (hereinafter called 'the Act') against Agrawal Group 
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of Companies of Shri B.L.Agrawal and others. During search and seizure 

operations, it was discovered that one company M/s. Prime Ispat Limited 

was a closely held limited company of Shri B.L.Agrawal and Chartered 

Account  Shri  Sunil  Kumar  Agrawal.  Thereafter,  search  and  seizure 

operations  were  conducted in  the  office  of  Shri  Sunil  Kumar  Agrawal, 

Chartered Accountant and during these search and seizure operations, it 

was discovered that there was an investment of Rs. 39.08 crores by some 

shell companies in M/s. Prime Ispat Limited. The Appellants before us are 

the Shell Companies. Notice was issued to the Shell Companies to show 

cause from where they have got  the funds to  the extent  of  Rs.  39.08 

crores.  It  would  also  be  pertinent  to  mention  that  during  search  and 

seizure operations conducted in the office premises of Shri Sunil Kumar 

Agrawal, Chartered Accountant, pass books of all 232 share holders of 

these 13 Shell Companies were found in his office. The Bank Accounts 

were held in two banks only.  The addresses of Shell  Companies were 

almost  identical.  The  Assessing  Officer  issued  notices  to  these  Shell 

Companies  under  Section  153C  of  the  Act,  and  also  issued  a 

questionnaire.  It  would also be relevant to refer to question (vi)  of  the 

questionnaire which reads as follows:

“(vi) Details of the share capital, share premium account 
and  share  application  money,  if  any,  which  appears  as 
liability in the balance sheet. Please furnish the complete 
name, address, occupation of the investor and the date and 
mode of receipt of the funds. Also furnish the compliance 
made  in  this  regard  to  the  Registrar  of  Companies.”

3. The Companies were also asked to submit explanation in the following 

terms:

“3.  You  are  also  hereby  asked  to  furnish 
explanation/submission  with  reference  to  the  following 
points:

(I) Details of liability appearing in the balance sheet in form 
of  subscribed  share  capital,  share  premium  and  share 
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application  money.  In  this  regard  please  furnish  the 
complete list giving full name, postal address and PAN and 
assessment details.  Also furnish copies of relevant ledger 
statements.

(ii) In satisfaction to the requirements of Section 68 of the 
Income  Tax  Act,  1961,  please  furnish  the  supporting 
documents  for the transaction of share capital  subscribed 
and  other  amounts  received  by  way  share  premium  and 
share application money. You are also asked to produce the 
creditors  in  support  of  the  claim  of  these  liabilities 
appearing in the balance sheet.

(iii)  In  enquires  conducted  by  Income  Tax  Department 
regarding  funds  applied  towards  share  subscription  in 
assessee-company from bank accounts, some of the persons 
in  whose  names  the  bank  accounts  were  operated  have 
denied of having made any share subscription and they also 
deny of having any knowledge about the assessee-company. 
In view of their statements, the share capital appearing in 
their name is proved to be not genuine and the share capital 
subscribed in this year becomes liable to be taxed in the 
hands  of  assessee-company  and  any  such  share  capital 
appearing in the balance sheet is also liable to be added by 
holding  the  same  as  cash  credit.  Please  furnish  your 
explanation in this regard. The list of such persons for this 
year is as under: 

(1) for investment made in financial year 2006-07:

1. Dewcharan Sahu

2. Pawan kumar Shukla

3. Mubarak Khan

4. Surendra Verma

5. Shivshankar Verma

(2)

1. Dewcharan Sahu

2. Ranjit Dewangan

3. Narottam Yadav

4. Netram Sagarwanshi

5. Kuleshwar Varma

6. Dinesh Kumar Verma

7. Lochandas Manikpuri

8. Rupendra Kumar Verma

9. Radhelal Chhatri

10. Lalaram Sinha”
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4. A detailed reply was submitted by the Appellants herein and thereafter the 

Assessing Officer passed an order on 30.12.2011 which is identical in all 

the cases and reads as follows: 

“2.  On being  so  satisfied  on  the  basis  of  the  documents 
seized as  mentioned above and pertaining to  the assessee 
company, notice U/s.  153C was issued to the assessee on 
29/09/2011 and served on 29/09/2011 requiring to file  the 
return of its income within 30 days of receipt of the notice. 
In response to which the return of income is filed by the 
assessee  in  this  office  on  21/11/2011.  In  its  return  the 
assessee has declared total income of Rs. NIL. The case was 
selected  for  scrutiny  by  issue  of  notice  U/s.  143(2)  dt. 
05/12/2011 and questionnaire alongwith notice U/s. 142(1) 
were  issued  upon  the  assessee  on  21/10/2011  and  duly 
served. During the course of assessment proceedings, Shri 
Sunil Kumar Agrawal, CA and AR of the assessee, attended 
and filed a written submission giving parawise reply to the 
questionnaire.  The  assessee  company  is  incorporated  on 
13/08/2004 which is evident from the copy of the Certificate 
of Incorporation filed. The assessee company was required 
to explain the basis of determining his income and furnish 
information  relating  to  affairs  of  his  business  which  was 
done  through  compliances  made  during  assessment 
proceedings. Subject to the above the income of the assessee 
as shown in the return is accepted.

Income Assessed : Rs. NIL”

5. It would also be pertinent to mention that notices under the Income Tax 

Act, 1961 were also issued to M/s. Prime Ispat Limited which moved the 

Settlement Commission of the Income Tax authorities at Calcutta and the 

Settlement Commission, vide its order dated 07.11.2012  with regard to 

Shell Companies held as follows:

“5....  Thus,  in  view of  the  plethora  of  evidence produced 
before us, we are of the opinion that the whole of investment 
other  than  that  made  through  the  medium  of  13  shell 
companies etc. cannot be held as bogus. We have carefully 
gone through the statement of facts and the disclosure made 
by the applicant Prime Ispat Limited, which is a company. 
Normally, the share subscription is a capital receipt and may 
not be counted towards income of the company. However, 
when the facts of the case so require, and the genuineness of 
shareholders  itself  is  questionable,  the  AO is  not  stopped 
from making enquiries to know the exact nature of receipts. 
The CIT has already pointed out that the investment in the 
company Prime Ispat Ltd. has been made by petty account 
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holders,  whose  bank  pass  books  were  knowingly  / 
unknowingly found with  the  CA and the investment  from 
them  (savings  bank  accounts)  were  found  into  the  shell 
companies from whom the investment further flowed to the 
applicant No. 1 company M/s. Prime Ispat Limited. Thus, as 
far  as  investment  from shell  companies  etc.  of  Rs.  39.08 
crores + Rs. 1.40 crores = Rs. 40.48 crores is concerned, the 
same cannot be treated as fully explained....”

6. Though, the Settlement Commission did not decide the issue and it could 

not have decided the issue, but it is apparent that questions were raised 

with  regard  to  the  manner  of  investments  made  in  these  13  shell 

companies. After the order was passed by the Settlement Commission, 

notice under Section 263 of the Act was issued on 20.02.2014 to these 

shell companies. Thereafter, the Commissioner of Income Tax passed a 

detailed order in which he held that the order of the Assessing Officer is 

erroneous and prejudicial to the interest of the Revenue since it shows 

total non-application of mind. 

7. The Appellants before us challenged the order of the Commissioner of 

Income Tax before the Income Tax Appellate Tribunal (hereinafter called 

'the Tribunal') which, vide impugned order dated 22.04.2016 has rejected 

the appeals.  The main issue raised before us is  that  the order  of  the 

Assessing Officer cannot be said to be erroneous or prejudicial  to the 

interest of the Revenue. It is also urged that the finding of the Settlement 

Commission cannot be a foundation for issuing notice under Section 263 

of the Act. Lastly, it is urged that this amount of Rs. 39.08 Crores had 

been added to the income of Shri B.L.Agrawal and therefore, action could 

not be taken under Section 263 of the Act, especially when the Assessing 

Officer after sending a detailed questionnaire has accepted the case of 

the assessees. We are not at all in agreement with these submissions. 

8. To appreciate the rival contention of the parties, it would be apposite to 

refer to Section 263 of the Act, relevant portion of which reads as follows:
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“263. (1) The CIT may call for and examine the record of 
any proceeding under this Act, and if he considers that any 
order passed therein by the AO is erroneous insofar as it is 
prejudicial  to  the  interests  of  the  Revenue,  he  may,  after 
giving the assessee an opportunity of being heard and after 
making or  causing  to  be  made such inquiry  as  he  deems 
necessary, pass such order thereon as the circumstances of 
the case justify, including an order enhancing or modifying 
the assessment, or cancelling the assessment and directing a 
fresh assessment.”

9. The Bombay High Court in Commissioner of Income Tax vs. Gabriel India 

Ltd., {(1993) 203 ITR 108 Bom) held as follows:-

“The power of suo motu revision under sub-section (1) is in 
the nature of supervisory jurisdiction and the same can be 
exercised only if  the  circumstances  specified  therein exist. 
Two circumstances must exist to enable the Commissioner to 
exercise power of revision under this sub-section, viz. (i) the 
order is erroneous; (ii) by virtue of the order being erroneous 
prejudice has been caused to the interests of the Revenue. It 
has, therefore, to be considered firstly as to when an order 
can  be  said  to  be  erroneous.  We find  that  the  expression 
“erroneous”,  “erroneous  assessment”  and  erroneous 
judgement”  have been defined in  Black’s Law Dictionary. 
According to  the definition,  “erroneous”  means “involving 
error;  deviating  from  the  law”.  “Erroneous  assessment” 
refers  to  an assessment that  deviates  from the  law and is, 
therefore, invalid and is a defect that is jurisdictional in its 
nature, and does not refer to the judgment of the Assessing 
Officer  in  fixing  the  amount  of  valuation  of  the  property. 
Similarly,  “erroneous  judgement”  means  “one  rendered 
according to course and practice of court, but contrary to law, 
upon mistaken view of law, or upon erroneous application of 
legal principles.” 

10.The  Apex  Court  in  Commissioner  of  Income  Tax  vs.  Shree 

Manjunathesware  Packing  Products  and Camphor  Works,  {(1998)  231 

ITR 53 (SC)}, held as follows:-

“Section  263  of  the  Income-tax  Act,  1961  enables  the 
Commissioner  to  call  for  and  examine  the  record  of  any 
proceeding under the Act and pass such order thereon as the 
circumstances  of  the  case  justify,  including  an  order 
enhancing  or  modifying  the  assessment  or  canceling  the 
assessment and directing a fresh assessment, if he considers 
that any order passed by the Assessing Officer is erroneous 
insofar as it is prejudicial to the interests of the Revenue. The 
section  did  not  at  first  contain  any  Explanation.  An 
Explanation  was  added  to  section  263(1)  by  the  Taxation 
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Laws (Amendment) Act, 1984. By the Finance Act, 1988, the 
said  Explanation  was  substituted  with  effect  from June  1, 
1988.  The Explanation was again amended by the Finance 
Act, 1989. By the amendments made by the Finance Acts of 
1988  and  1989  a  definition  of  the  term  “record”  was 
provided. It has been provided that “record” shall include and 
shall be deemed always to have included all records relating 
to  any  proceeding  under  the  Act  available  at  the  time  of 
examination by the Commissioner.”

11. . A Division Bench of the Madras High Court in Mofussil Warehouse and 

Trading Co. Ltd. vs. Commissioner of Income-tax, {(1999) 238 ITR 867 

(Mad)}  was  dealing  with  a  case  where  the  assessee  company  paid 

amounts to the holding company by way of reimbursement in relation to 

the utilization of the service of the employees of the holding company. The 

Assessing Officer had not taken into consideration the exact nature of the 

claim or the unreasonableness thereof. The Madras High Court held that 

non performance of such a duty cast upon the Income-tax Officer entitled 

the  Commissioner  to  invoke  his  power  under  Section  263.  Relevant 

observation of the Madras High Court reads as follows:-

“The  non-performance  of  such  a  duty  on  the  part  of  the 
Income-tax Officer culminated in distortions and prejudices 
to  the  Revenue.  Such  distortions  and  prejudices  to  the 
Revenue for being set right, the Commissioner of Income-tax 
invoked his power under Section 263 and in exercise of such 
power he cancelled the assessment passed by the Income-tax 
Officer with a direction to him to make a fresh assessment, 
according to law.”

12.The  Apex  Court  in  Malabar  Industrial  Co.  Ltd.  Vs.  Commissioner  of 

Income-tax,  {(2000)  243  ITR  83  (SC)},  has  dealt  with  the  revisional 

powers under Section 263 in detail. The Apex Court held as follows:-

“A bare reading of this provision makes it clear that the pre-
requisite to exercise of jurisdiction by the Commissioner suo 
moto under it, is that the order of the Income-tax Officer is 
erroneous insofar as it is prejudicial to the interests of the 
revenue.  The  Commissioner  has  to  be  satisfied  of  twin 
conditions,  namely,  (i)  the  order  of  the  Assessing  Officer 
sought to be revised is erroneous; and (ii) it is prejudicial to 
the interests of the revenue. If one of them is absent - if the 
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order  of  the  Income-tax  Officer  is  erroneous  but  is  not 
prejudicial  to  the  Revenue or  if  it  is  not  erroneous but  is 
prejudicial  to  the  Revenue  –  recourse  cannot  be  had  to 
Section 263(1) of the Act. There can be no doubt that the 
provision cannot be invoked to correct each and every type of 
mistake or error committed by the Assessing Officer;  it  is 
only  when  an  order  is  erroneous  that  the  section  will  be 
attracted.  An incorrect  assumption of facts  or  an incorrect 
application of law will satisfy the requirement of the order 
being  erroneous.  In  the  same  category  fall  orders  passed 
without applying the principles of natural justice or without 
application of mind. The phrase 'prejudicial to the interests of 
the Revenue' is not an expression of art and is not defined in 
the  Act.  Understood in its  ordinary  meaning it  is  of  wide 
import  and is not conferred (confined)  to loss of tax.  The 
High Court of Calcutta in Dawjee Dadabhoy and Co. v. S. P. 
Jain,  {31 ITR 872 (Cal)} :  (AIR 1957 Cal 244),  the High 
Court of Karnataka in Commissioner of Income-tax, Mysore 
v. T. Narayana Pai,  {(1975) 98  ITR 422 (Kar)},  the  High 
Court of Bombay in Commissioner of Income-tax v. Gabriel 
India Ltd., {(1994 Tax LR 116 (Bom)} and the High Court of 
Gujarat in Commissioner of Income-tax v. Smt. Minalben S. 
Parikh,  {(1995)  215 ITR  81 (Guj)}  treated  loss  of  tax  as 
prejudicial to the interests of the revenue. 

Mr. Abaraham relied on the judgment of the Division Bench 
of  the  High  Court  of  Madras  in  Venkatakrishna  Rice 
Company v. Commissioner of Income-tax, {(1987) 163 ITR 
129 (Mad)} interpreting "prejudicial  to the interests  of the 
revenue". The High Court held, "In this context, it must be 
regarded as involving a conception of acts or orders which 
are subversive of the administration of revenue. There must 
be some grievous error in the order passed by the Income-tax 
Officer, which might set a bad trend or pattern for similar 
assessments, which on a broad reckoning, the Commissioner 
might  think  to  be  prejudicial  to  the  interests  of  Revenue 
Administration". In our view this interpretation is too narrow 
to merit  acceptance. The scheme of the Act is to levy and 
collect tax in accordance with the provisions of the Act and 
this task is entrusted to the Revenue. If due to an erroneous 
order of the Income Tax Officer, the revenue is losing tax 
lawfully payable by a person, it will certainly be prejudicial 
to the interests of the revenue. 

The phrase 'prejudicial to the interests of the revenue' has to 
be read in conjunction with an erroneous order passed by the 
Assessing Officer. Every loss of revenue as a consequence of 
an order of Assessing Officer cannot be treated as prejudicial 
to the interests of the revenue, for example, when an Income-
tax Officer adopted one of the courses permissible in law and 
it  has resulted in loss of revenue,  or where two views are 
possible and the Income-tax Officer has taken one view with 
which the Commissioner does not agree, it cannot be treated 
as  an  erroneous  order  prejudicial  to  the  interests  of  the 
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revenue unless the view taken by the Income-tax Officer is 
unsustainable  in  law.  It  has  been  held  by  this  Court  that 
where a sum not earned by a person is assessed as income in 
his  hands  on  his  so  offering,  the  order  passed  by  the 
Assessing  Officer  accepting  the  same  as  such  will  be 
erroneous  and  prejudicial  to  the  interests  of  the  revenue. 
Rampyari  Devi  Saraogi  v.  Commissioner  of  Income-tax, 
{(1968) 67 ITR 84 (SC)} and in Smt. Tara Devi Aggarwal v. 
Commissioner of Income-tax, {(1973) 88 ITR 323 (SC)}.” 

13.The  Apex  Court  again  dealt  with  the  scope  of  Section  263  in 

Commissioner of Income-tax vs. Max India Ltd. {(2007) 295 ITR 282 (SC)} 

and held as follows:-

“At this stage we may clarify that under paragraph 10 of the 
judgement in the case of Malabar Industrial Co. Ltd. Vs. CIT 
(supra)  this  court  has  taken  the  view  that  the  phrase 
“prejudicial  to  the  interests  of  the  Revenue” under  section 
263  has  to  be  read  in  conjunction  with  the  expression 
“erroneous”  order  passed  by the  Assessing  Officer.  Every 
loss of revenue as a consequence of an order of the Assessing 
Officer cannot be treated as prejudicial to the interest of the 
Revenue. For example, when an Income-tax Officer adopted 
one of the courses permissible in law and it has resulted in 
loss  of  revenue;  or  where  two views are  possible  and  the 
Income-tax  Officer  has  taken  one  view  with  which  the 
Commissioner  does  not  agree,  it  cannot  be  treated  as  an 
erroneous  order  prejudicial  to  the  interest  of  the  Revenue, 
unless  the  view  taken  by  the  Income-tax  Officer  is 
unsustainable in law.” 

14.The  Apex  Court  in  Commissioner  of  Income  Tax  vs.  Greenworld 

Corporation, {(2009) 314 ITR 81 SC}, while dealing with Section 263 held 

as follows:-

“Jurisdiction under Section 263:
The scope of the provisions of section 263 of the Act is no 
longer res integra. The power to exercise suo motu power of 
revision  in  terms  of  section  263(1)  is  in  the  nature  of 
supervisory jurisdiction and same can be exercised only if the 
circumstances  specified  therein,  viz.,  (1)  the  order  is 
erroneous;  (2)  by  virtue  of  the  order  being  erroneous 
prejudice  has  been  caused  to  the  interest  of  the  Revenue, 
exist.” 

15.From a reading of the aforesaid judgments, it is apparent that the powers 

conferred  on  the  Commissioner  under  Section  263  are  very  wide. 

However, two conditions have to be met before the Commissioner can 
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exercise his powers under this section. The order sought to be reviewed 

should be erroneous and should also be prejudicial to the interest of the 

revenue. In Malabar Industrial Co. Ltd. Vs. Commissioner of Income-tax 

(supra), the Apex Court held that both the conditions must be satisfied 

and if only one of the conditions is satisfied recourse cannot be had to 

Section 263. It is also apparent that recourse to Section 263 cannot be 

taken to correct every small error or mistake committed by the Assessing 

Officer.  However,  if  the  order  itself  is  erroneous  the  provisions  of  the 

section would be attracted. The Apex Court has made it clear that even 

incorrect assumption of facts would satisfy the requirement of order being 

erroneous. In case the orders are passed without applying the principle of 

natural justice or without application of mind then also the Commissioner 

can exercise his revisional powers. It is important to note that the Apex 

Court  in  Malabar  Industrial  Co.  Ltd.  Vs.  Commissioner  of  Income-tax 

(supra) further held that the expression prejudicial to the interest of the 

revenue has very vide connotation and was not confined to loss of tax. If  

the Assessing Officer adopts one or two courses available under law and 

it results in loss of revenue then the order cannot be said to be erroneous 

or prejudicial to the interest of revenue within the meaning of Section 263 

but where the view taken by the Income-tax Officer is unsustainable then 

the order passed by the Assessing Officer is not only erroneous but also 

prejudicial to the interest of Revenue.

16.As far as the present cases are concerned, the whole issue is, where did 

this huge amount of Rs. 39.08 crores came from? The Income Tax Officer 

issued a  detailed  notice  and a  questionnaire  but  in  his  order  has not 

decided any of the questions raised by him. His order is totally a non-

speaking order and he has not even decided the issue as to from where 
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money came into the hands of the so-called share holders of these shell 

companies. 

17.We are of the considered view that the Commissioner of Income Tax was 

fully justified in issuing notice under Section 263 of the Act and further 

directing the Assessing Officer to pass a fresh order after considering the 

entire material. It  is not as if the Appellants before us will  not have an 

opportunity  to  present  their  case  before  the  Assessing  Officer.  The 

Settlement Commission has clearly held that the manner in which these 

investments were made in these shell companies leaves many questions 

unanswered. Truth must be found out.  There are certain startling facts 

which emerge from these cases. During search and seizure operations 

conducted  in  the  office  of  Shri  Sunil  Kumar  Agrawal,  Chartered 

Accountant, 232 bank pass books of different individuals were found. All  

the pass books pertain to only two banks i.e. Union of India, Main Branch, 

Raipur and Union of India, Pandri Branch, Raipur. There has to be some 

explanation why all the villagers of Kharora would open bank accounts in 

Raipur. A number of these companies are having their registered office in 

the office of Shri Sunil Kumar Agrawal, Chartered Accountant. Therefore, 

the Commissioner of Income Tax was justified in coming to the conclusion 

that  there  was ample  material  to  point  out  that  there  may have been 

benami transactions in the name of individuals of village Kharora to induct  

share  application  money/share  capital  in  the  13  shell  companies.  An 

enquiry is required to be conducted in this matter and therefore, we are 

clearly of the view that no question of law arises in these appeals.

18. In view of the above discussions, the appeals are dismissed in limine. 

   Sd/-     Sd/-

         (Deepak Gupta)        (Sanjay Agrawal)
     CHIEF JUSTICE               JUDGE 

Subbu


