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HIGH COURT OF CHHATTISGARH, BILASPUR 

Civil Revision No. 43 of 2016

Ramayan Sharma, S/o Late Shri Vishnu Sharma, aged about 64 
years, R/o 118B Ruabandha Sector, HSCL Colony, Bhilai Tah and 
Distt. Durg (C.G.)                                    …... Applicant 

                       ---- Petitioner 

Versus 

1. Smt.  Sita  Devi,  W/o  Late  Pramod  Kumar  Sharma,  Permanent 
Address-Qr.  No.118 B, Ruabandha Sector,  HSCL Colony,  Bhilai 
Nagar, PO Civic Centre, Tah and Distt. Durg (C.G.)

Present Address- 70 Company ASC Supply Army Camp, Devlali  
Through 56 ATO Nasik (MH)

2. Major/Record  Officer,  Sena  Sewa  Corps  Record  (South),  ASC 
Records (South) Banglore-560002. 

3. Army  Group  Insurance  Fund  Adjudent  General's  Office  branch 
Integrated Headquarter of MOD (Army) AGI Building RTO Road, 
PB No.14, PO Basant Vihar, New Delhi-110052

4. Secretary, District Soldier's Board Distt. Durg (C.G.) 

---- Respondents

For Revisioner        : Mr. Vipin Tiwari, Advocate.  

For Respondent No.1 : Mr. Amrito Das, Advocate

Hon'ble Shri Justice Sanjay K. Agrawal

Order On Board 

24/06/2016

(1) Invoking revisional jurisdiction of this Court under Section 115 of 

the Code of Civil  Procedure (for short “CPC”), plaintiff/applicant herein 

has challenged the order of the trial Court by which plaint filed by him has 

been  rejected  exercising  jurisdiction  under  Order  7  Rule  11(a)  of  the 

CPC.
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(2) Mr.  Amrito  Das,  counsel  for  respondent  No.1/defendant   would 

submit  that on respondent  No.1/defendant’s  application,  the trial  Court 

has rightly rejected the plaint under Order 2 Rule 2 of the CPC, as such, 

order has force of decree under Order 7 Rule 11 (a) of the CPC, against 

which, regular appeal under Section 96 read with Order 41 of the CPC 

would lie before the first appellate Court and, as such, the revision is not 

maintainable and it be dismissed accordingly. 

(3) Mr. Vipin Tiwari, counsel for the applicant/plaintiff would submit that 

revision would lie as the jurisdictional error has been committed by the 

trial Court in rejecting the plaint and thereby dismissing the suit.

(4) In order to decide the plea raised at the Bar, it would be profitable 

to refer to the definition of term “decree” in CPC, Section 96 CPC and 

Section 115 of the Code of Civil Procedure:-

(1) Section 2(2) of the Code defines 'decree' to mean:

“2)”decree” means the formal expression of an adjudication which, 

so far as regards the Court expressing it, conclusively determines 

the rights of the parties with regard to all or any of the matters in 

controversy in the suit and may be either preliminary or final. It  

shall  be  deemed  to  include  the  rejection  of  a  plaint  and  the  

determination  of  any question  within  section 144,  but  shall  not  

include- 

(a) any adjudication from which an appeal lies as an appeal 

from an order, or

(b)any order of dismissal for default. 

Explanation.-  A  decree  is  preliminary  when  further  
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proceedings have to be taken before the suit can be completely  

disposed of . It is final when such adjudication completely disposed 

of the suit, it may be party preliminary and party final;”

(2) Section 96 of the Code provides for appeals from, original  

decree:

 “96. Appeal from original decree.- 

(1)  Save where otherwise expressly provided in the body of 

this Code or by any other law for the time being in force, an 

appeal  shall  lie  from every  decree  passed  by  any  Court  

exercising original jurisdiction to the Court authorized to hear 

appeals from the decisions of such Court. 

(2) An appeal  may lie from an original  decree passed  ex  

parte.

(3) No appeal shall lie from a decree passed by the Court  

with the consent of parties.

(4) No appeal shall lie, except on a question of law, from a 

decree in any suit of the nature congnizable by Courts of  

small Cause, when the amount or value of the subject-matter 

of the original  suit  does not exceed [ten thousand rupees]

(3)   Section 115 of the Code provides for revision: 

      2 “115. Revision.- 

      (1)  The High Court may call for the record of any case which 

has been decided by any Court subordinate to such High Court  

and in which no appeal lies thereto, and if such subordinate Court 

appears- 

(a) to have exercised a jurisdiction not vested in it by law, or
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(b) to have failed to exercise a jurisdiction so vested, or

(c) to have acted in the exercise of its jurisdiction illegally or 

with material irregularity,

the High Court may make such order in the case as it thinks fit:

Provided that the High Court shall not, under this section,  

vary or reverse any order made, or any order deciding an issue, in 

the course of a suit or other proceeding, except where the order, if 

it had been made in favour of the party applying for revision, would 

have finally disposed of the suit or other proceedings.

(2) The High Court shall not, under this section, vary or reverse any 

decree or order against  which an appeal  lies either to the High  

Court or to any Court subordinate thereto. 

(3) A  revision  shall  not  operate  as  a  stay  of  suit  or  other  

proceeding  before  the  Court  except  where  such  suit  or  other  

proceeding is stayed by the High Court. 

Explanation.- In this Section, the expression “any case which has 

been decided” includes any order made, or any order deciding an 

issue, in the course of a suit or other proceeding. 

(5) Short question for consideration would be whether order rejecting 

plaint would have the force of decree within the meaning of Section 2(2) 

of  the  CPC and whether  appeal  would  lie  against  the  order  rejecting 

plaint. 

(6) The Supreme Court in the matter of  Chandi Prasad Vs. Jagdish 

Prasad1 has  held  that  “decree”  to  mean  the  formal  expression  of  an 

adjudication which, so far as regards the court expressing it, conclusively 

1 (2004) 8 SCC 724
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determines the rights of the parties with regard to all or any of the matters 

in controversy in the suit and may be either preliminary or final.

(7) The question  as to  whether  the order  rejecting the plaint  would 

have force of decree and would be covered by Section 2(2) of the CPC 

also came up for consideration before Supreme Court in the matter of 

Shamsher  Singh Vs.  Rajinder  Prashad and others2,  in  which Their 

Lordships have held as under:-

“3...........In the present case the plaint was rejected under Order 

7, Rule 11 of the C.P.C. Such an order amounts to a decree 

under Section 2(2) and there is a right of appeal open to the 

plaintiff.” 

(8) Very recently, the Supreme Court in the matter of Rishabh Chand 

Jain v. Ginesh Chandra Jain3 has held that order rejecting application 

under Order 7 Rule 11 CPC has a force of decree and only remedy is 

appeal  under  Section  96  read  with  Section  41  of  the  Code  and  no 

revision lies under Section 115 of the Code of Civil Procedure. Relevant 

paragraph of the report states as under:-

“In  terms  of  Section  2(2)  of  the  Code,  in  case,  the  court 

adjudicating  the case,  conclusively  determines  the rights  of 

the parties with regard to any one or more or all of the matters 

in  contorversy  in  the  suit,  the  requirement  of  decree  is 

satisfied.  Such  determination  can  be  preliminary  or  final. 

Rejection of a plaint is deemed to be a decree under Section 

2(2)  of  the  Code.  Only  two  orders  are  excluded  -(i)  any 

adjudication from which an appeal lies as an appeal from an 

order and (ii) any order orders. The impugned order does not 

come  under  Order  XLIII.  The  order  has  conclusively 

determined the rights of the parties with regard to one of the 

matters in controversy in the suit, viz., Res Judicate. True, it is 

2 (1973) 2 SCC 524
3 2016 SCC Online SC 372
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not  an order passed on framing an issue.  But at  the same 

time, there is adjudication on the controversy as to whether 

the  suit  is  barred  by Res Judicata  in  the  sense there  is  a 

judicial determination of the controversy after referring to the 

materials on record an after hearing both sides. The impugned 

order dismissing the suit on the ground of Res Judicata does 

not  cease  to  be  a  decree  on  account  of  a  procedural 

irregularity of non-framing an issue. The court ought to treat 

the decree as if the same has been passed after framing an 

issue. The court ought to treat the decree as if the same has 

been  passed  after  framing  the  issue  and  on  adjudication 

thereof,  in  such  circumstances.  What  is  to  be  seen  is  the 

effect  and  not  the  process.  Even  if  there  is  a  procedural 

irregularity in the process of passing such order, if the order 

passed is a decree under law, no revision lies under Section 

115 of the Code in view of the specific bar under sub-section 

(2) thereof. It is only appealable under Section 96 read with 

Order XLI of the Code. The order passed by the trial Court is a 

composite order on rejecting of the plaint as there is no cause 

of action and dismissal of the suit as not maintainable on the 

ground  of  Res  Judicata.  Both  aspects  are  covered  by  the 

definition  of  decree  under  Section  2(2)  of  the  Code  and, 

therefore, the remedy is only appeal and not revision even if 

there is any irregularity in passing the decree.” 

(9) In view of the provisions contained in the Code of Civil Procedure 

and the authoritative pronouncement of the Supreme Court in the matters 

of Shamsher Singh (supra) & Rishabh Chand Jain & another (supra), 

I  unhesitatingly  & unreservedly  hold  that  against  the order  rejecting a 

plaint under Order 7 Rule 11 CPC, no revision lies under Section 115 of 

the  CPC and  only  remedy to  the  plaintiff  against  that  order  is  to  file 

appeal  under  Section  96  read  with  Section  41  of  the  Code  of  Civil 

Procedure. 
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(10) As a fall out and consequence of the aforesaid discussion, the civil 

revision as framed & filed is  dismissed as not  maintainable  reserving 

liberty in favour of the plaintiff/petitioner to file appeal in accordance with 

law. No order as to costs.

(11) The  certified  copy  of  the  impugned  order  and  other  relevant 

documents  be returned to the learned counsel  for  the petitioner,  after 

furnishing an attested photocopy thereof.

                                                                                                  Sd/-
           (Sanjay K. Agrawal) 

                                                                                         Judge

                                                  D/-
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