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AFR

HIGH COURT OF CHHATTISGARH, BILASPUR

Writ Petition (T) No.87 of 2014

. Budhwari Bazar Vyapari Sangh, Registration No.1133,
through its Treasurer Dinesh Jobanputra, aged about 54
years, S/o Shri Amrit Lal Jobanputra, Thana Torva, South
East Central Railway, Bilaspur.

. M/s S. Harnaam Singh and Sons, a Partnership Firm,
Budhwari Bazar, Bilaspur, through its partner Surendra Pal
Singh, aged about 48 years, S/o Late Mahendra Singh, R/o
Dayalband, Thana City Kotwali, Bilaspur, Tin
No0.2222430001132.

. Sakshi Cloths, Budhwari Bazar, Bilaspur, through its
proprietor Hardik Tejani, aged about 30 years, S/o Kirti
Kumar Tejani, R/o R.S.B. Tower, Block A, Opp. Anand
Hotel, Thana Tarbahar, Bilaspur, Tin N0.22894301588.

. M/s Dolly Dresses, Budhwari Bazar, Bilaspur, through
Proprietor Prakash Kerwani, aged about 42 years, S/o Late
Sevaram, R/o0 Hemunagar, Near Hindu Milan Mandir, Thana
Torwa, Bilaspur, Tin No.22464301194.

. Shri Krishna Cloth Stores, Budhwari Bazar, Bilasur, through
its Partner Amritlal Jobanputra, aged about 83 years, S/o
Manilal Jobanputra, Near Gujrati Samaj, Thana City
Kotwali, Bilaspur, Tin No. 22854301125.

---- Petitioners

Versus

. The State of Chhattisgarh, through Secretary, Commercial
Tax Department, Mantralaya, Naya Raipur.

. Municipal Corporation, Bilaspur, through its Commissioner,
Bilaspur.

. Additional Commissioner, Commercial Tax Department,
Bilaspur.

. Commercial Tax Officer, Circle 3, Bilaspur.

. Mr. N.P. Kaushik, Commercial Tax Officer, Circle 3,
Bilaspur.
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6. Union Of India, through its Secretary, Ministry of Railways,
Govt. of India, New Delhi.

7. Divisional Railway Manager, South FEastern Central
Railway, Bilaspur.
---- Respondents

For Petitioners: Mr. Parag Kotecha, Advocate.

For Respondents No.1, 3 and 4/State: -
Mr. Praful Bharat, Additional A.G.

For Respondents No.2 and 5: None present.

For Respondents No.6 and 7: Mr. Abhishek Sinha, Advocate.

Hon'ble Shri Justice Sanjay K. Agrawal

Order On Board

04/03/2016
1. The important question of law that emanates for
consideration is whether the Entry Tax under the provisions
of the Chhattisgarh Sthaniya Kshetra Me Mal Ke Pravesh
Par Kar Adhiniyam, 1976 can be levied upon the goods
brought into railway area where the petitioners are carrying-

on their trade and business.

2. The above-stated question of law arises for consideration on

the following factual matrix: -

2.1) Petitioner No.1 is a registered society having 15
members and other petitioners are carrying-on their business

in the railway area at Bilaspur as their shops are situated
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within the railway area. They are carrying-on the business
and registered under the Central and State Commercial
Taxes Acts. They have filed this writ petition stating inter
alia that they are carrying-on their business in the area which
falls within the limits of railway and therefore they are
exempted from payment of entry tax leviable under the
Chhattisgarh Sthaniya Kshetra Me Mal Ke Pravesh Par Kar
Adhiniyam, 1976 (for short 'the Act of 1976") by virtue of
the provisions contained in sub-section (31) of Section 2 of
the Railways Act, 1989, and also the provisions contained in
sub-section (32A) of Section 2 of the Railways Act, 1989,
by Act 47 of 2005 with effect from 30-8-2006. Therefore,
the assessment made and the entry tax imposed on the

petitioners are liable to be quashed.

2.2) The State/respondents No.1, 3 and 4 have filed return
opposing the writ petition stating inter alia that by virtue of
Section 3 of the Act of 1976, goods brought by any of the
dealers into the local area for consumption, use or sale
therein, entry tax would be chargeable. It has been stated
that the taxable event will be the entry of goods into a local
area which will occasion the levy of entry tax. Indirect tax is
distinguishable from direct tax which is basically tax on

property and income. It has also been pleaded that entry tax
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under the Act of 1976 would not fall within the ambit of
Section 184 (1) of the Railways Act, 1989, as the words
“any tax” in Section 184 of the Act of 1989 are required to
be read in the context of Article 285 of the Constitution of
India and are required to be understood as “any tax” on
property or income as a direct tax, and as such, the writ

petition deserves to be dismissed.

. Mr. Parag Kotecha, learned counsel appearing for the
petitioners, would submit that by virtue of the definitions
contained in sub-sections (31) and (32A) of Section 2 of the
Railways Act, 1989, the definition of “railway” has been
defined and therefore, “railway area” is not included in sub-
sections (d) and (e) of the Act of 1976, as such, no entry tax
can be charged for the goods brought into the railway area,
as entry tax under Section 2(b) of the Act of 1976 can be
levied upon entry of goods into the local area. Mr. Kotecha
elaborating his submissions, would further submit that by
virtue of Article 285 of the Constitution of India, the
property of the Union is exempted from all taxes imposed by
a State or by any authority within a State and there is a total
restriction on imposition of tax on the sale of goods.
Therefore, the writ petition deserves to be allowed and the

order imposing and assessing entry tax deserves to be



W.P.(T)N0.87/2014

Page 5 of 13

quashed.

. Mr. Praful Bharat, learned Additional Advocate General
appearing for the State/respondents No.1, 3 and 4, would
submit that the writ petition as framed and filed is not
maintainable in law, as the order Annexure P-3 passed by
the Commercial Tax Officer is an appealable order and the
order Annexure P-4 passed under the provisions of the
Commercial Tax Act and the Value Added Tax Act is also
appealable or revisable and therefore the writ petition as
framed and filed is not maintainable. He would further
submit that Article 285 of the Constitution of India is not
attracted in the facts of the case as by virtue of clause (1) of
Article 285, only the property of the Union is exempted from
the tax imposed by a State or by any authority within a State.
Neither the petitioners are Union of India nor they are
holding the property of Union of India. Tax is not being
levied on the property of Union of India, tax is levied on the
entry of goods into the local area by the petitioners. Even
otherwise, it is an indirect tax on the goods which are being
brought into the local area whereas, Article 285 of the
Constitution of India is applicable to direct tax. He would
also submit that Section 184(1) of the Railways Act, 1989 is

also not at all attracted, as entry tax leviable under Section 3
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of the Act of 1976 is upon the dealer and not upon the
railway administration. Therefore, the writ petition deserves

to be dismissed.

5. Mr. Abhishek Sinha, learned counsel appearing for the
Union of India / respondents No.6 and 7, would submit that
in the instant case, imposition of entry tax is not on the
property or land of the railways, but on the goods brought
into the local area by the petitioners and in order to avoid the
liability, it is for the petitioners to establish that the goods
are not scheduled goods as per the Act of 1976 or there is no

entry of goods into the local area as specified in the Act.

6. I have heard learned counsel for the parties and considered
the rival submissions made therein and also gone through the

record with utmost circumspection.

7. In order to consider the arguments raised at the Bar, it would
be appropriate to notice clause (1) of Article 285 of the

Constitution of India which reads as follows: -

“285. Exemption of property of the Union
from State taxation.—(1) The property of the
Union shall, save in so far as Parliament may
by law otherwise provide, be exempt from all
taxes imposed by a State or by any authority

within a State.”

8. On a careful perusal of the above-stated provision, it would
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appear that the property of the Union is exempted from all
taxes imposed by the State or by any authority within the
State. It is a direct tax as Article 285 of the Constitution of
India is intended to protect public revenues and Article 285
does not apply when the property that is to be taxed is not of

the Union of India. (See M/s. Electronics Corporation of

India I.td. etc. etc. v. Secretary, Revenue Department,

Govt. of Andhra Pradesh and others etc. etc.'.)

9. Submission of learned counsel for the petitioners that the
petitioners are not liable for payment of entry tax is liable to
be rejected as Article 285 of the Constitution of India only
applies if the property is of the Union of India and the tax is
directly imposed. Here, entry tax has been imposed under
the Act of 1976 on the entry of goods into the local area for
consumption, use or sale by the petitioners who are said to

be dealers under the Act of 1976.

10.In the matter of Senior Divisional Mechanical Engineer v.

State of Orissa and others®, the question whether the entry

tax under the Orissa Entry Tax Act, 1999 is not a tax directly
imposed on the income or property of the Union of India
came to be considered by the Supreme Court in which it has

been held that the mandate under Article 285 of the

1 AIR 1999 SC 1734
2 Civil Appeal N0.4934/2008 decided on 7-8-2008
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Constitution of India does not extend to the taxes leviable
for entry of goods into the local area and entry tax cannot be
called as a tax directly imposed upon the income or property
of the Union as taxable event under the Orissa Entry Tax
Act, 1999 is on the entry of scheduled goods into the local
area and not on the goods itself. The Supreme Court

reiterating the earlier judgment rendered in the Presidential

Reference’ and further relying upon the decision rendered in

the case of N.D.M.C. v. State of Punjab and others* has

categorically held that there is a difference between direct
tax on property and on income as against indirect tax on
manufacture of goods or entry of goods into the local area or

sales tax and observed as under: -

“The above extract is taken from the
judgment of this Court reported in (1964 (3)
SCR 787) (supra) which has been re-iterated
in the judgment of the Constitution Bench of
this Court in the case of N.D.M.C. Vs. State of
Punjab & Others (1997 (7) SCC 339) (paras
147, 153, 163 and 179). It may be re-iterated
in subsequent judgments too wherein the same
view is taken but we do not wish to burden
our present judgment with subsequent

judgments.

Suffice it to state that there is a

3 AIR 1963 SC 1760
4 1997 (7) SCC 339
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difference between direct tax on property and
on income as against indirect tax on
manufacture of goods or entry of goods into
the local area or sales tax. This dichotomy
needs to be kept in mind of Constitutional
Scheme and Article 285 and 289 of the

Constitution.

In our view, the afore-stated judgment
of this Court in Presidential Reference and in
NDMC's Case (supra) squarely applies to the
facts of the present case. Therefore, we see no
reason to interfere with the impugned
judgment of the Orissa High Court on this

aspect.”

Thus, the above-stated judgment rendered in Senior
Divisional Mechanical Engineer (supra) squarely applies to
the facts of the case and the entry tax not being the direct
tax, the petitioner's submission in that regard deserves to be
rejected.

11.Determination of the aforesaid question takes me to advert to
the submission raised by Mr. Parag Kotecha based on
Section 184(1) of the Railways Act, 1989. He submits that
by virtue of the provisions contained in sub-section (1) of
Section 184 of the Railways Act, 1989, the petitioners who
are carrying-on their business and trade in the railway area

are not subjected to any tax. On the contrary, Mr. Praful
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Bharat, learned Additional Advocate General, would submit
that Section 184(1) of the Act of 1989 is meant for railway
administration and Section 184(1) of the Railways Act, 1989
is not applicable to the petitioners. Mr. Bharat would further
submit that applicability of Section 184 of the Railways Act,
1989 to the railway administration has even been considered
by the Supreme Court in Senior Divisional Mechanical
Engineer (supra) and applicability of Section 184(1) of the
Railways Act, 1989 in the light of Section 3 of the Orissa
Entry Tax Act, 1999 which is pari materia to Section 3 of
the Act of 1976, has been answered by holding that the
words “any tax” in Section 184 of the Railways Act, 1989 is
required to be read in the context of Article 285 of the
Constitution and is required to be understood as “any tax” on
property or income as a direct tax, and observed as under: -

“A bare reading of these two provisions
quoted above, indicates the difference
between the chargeability on one hand and
collection and distribution of tax on the other
hand. On reading the provisions of 1999 Act
it is clear that Octroi Duty was levied by the
Municipalities under the local enactments. In
the present cases that local enactment was
Orissa Municipal Act (vide Section 131(kk)).
That sub-section (kk) clearly indicate that

Octroi Duty was duty on the goods brought
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within the limits of Municipal area for
consumption, use or sale therein. Section 131
of the Orissa Municipal Act, 1950 refers to the
power of the Municipality to impose taxes
including Octroi Duty on the goods brought
within the limits of the Municipal area. The
significant thing to be noted is that Octroi
Duty could fall within the ambit of Section
184(1) as a tax in aid of the funds of any local
authority which will not apply to the tax of
Entry Tax leviable under Section 3(1) of the
said 1999 Act which tax is imposed and
collected by the State Government. Lastly,
the words “any tax” in Section 184 of the
Railways Act is required to be read in the
context of Article 285 of the Constitution and
is required to be understood as “any tax” on
property or income as a direct tax.”

12.Thus, the second submission raised by learned counsel for
the petitioners is squarely covered against the petitioners by
the decision of the Supreme Court in the above-stated cases
particularly in Senior Divisional Mechanical Engineer
(supra) and it cannot be held that the petitioners are
exempted from payment of entry tax by virtue of the
provisions contained in sub-section (1) of Section 184 of the
Railways Act, 1989.

13.No other point was raised.

14.As a fallout and consequence of aforesaid discussion, the
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writ petition deserves to be and is hereby dismissed.
However, dismissal of the writ petition would not bar the
petitioners to avail the statutory alternative remedy, if any,
available under the law. No order as to cost(s).
Sd/-

(Sanjay K. Agrawal)
Judge
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HIGH COURT OF CHHATTISGARH, BILASPUR

Writ Petition (T) No.87 of 2014

Budhwari Bazar Vyapari Sangh and others
- Versus -

The State of Chhattisgarh and others

HEAD NOTE

Petitioners/dealers carrying-on their business in railway area are
liable to pay entry tax under the Chhattisgarh Sthaniya Kshetra Me

Mal Ke Pravesh Par Kar Adhiniyam, 1976.

Yed &3 H IUAT FaA GATold BRI dTel ATRIbIhdl / FdeNI, 1976 &

SFTIH & ST T Yo BT YA B B folg Sk ST & |
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