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Mohammad Akbar S/o Mohammad Rashid Aged About 57
Years R/o House No. 949, K.K. Road, Maudhapara, Raipur,
P.S. Maudhapara, Head Post Office, Malviya Road, Raipur,
Tah. & Distt. Raipur C.G.

---- Petitioner
Versus

Ashok Sahu S/o Purushottam Sahu Aged About 40 Years R/o
Guru Govind Singh Marg, Kawardha, Post- Kawardha, Tah.
Kawardha, Distt. Kabirdham C.G.

Kanhaiyalal Patel S/o Gintiram Patel Aged About 64 Years R/o
Bajrangpara, Kohka Ward No. 8, Bhilai, Distt. Durg C.G.

Kartik Ram Marar S/o Ganga Ram Marar Aged About 50
Years R/o Bendarchi, Post- Kawardha, Tah. Bodla, Distt.
Kabirdham C.G.

Krishna Kumar Dahire S/o Shiv Kumar Dahire Aged About 26
Years R/o Lokband, Post- Kargikhurd, P.S. & Tah. Kota, Distt.
Bilaspur C.G.

Niranjan Khare S/o Alakh Ram Khare Aged About 38 Years
R/O Civil Lines, Majgaon-3, Kawardha, Tah. Kawardha, Distt.
Kabirdham C.G.

Malesh Kumar Markam S/o Sounu Markam Aged About 35
Years R/o Lalpur Khurd, Post- Bodla, Tah. Bodla, Distt.
Kabirdham C.G.

Himanshu Thakur S/o Rudramani Singh Thakur Aged About
26 Years R/o Maruti Ward, Kabirpara, Kawardha, Post-
Kawardha, Distt. Kabirdham C.G.

Anil Sathami S/o Bhondu Lal Kathle Aged About 28 Years R/o
Jewadan Khurd, Post- Sonbarsa, Tah. Kawardha, Distt.
Kabirdham C.G.

Jitendra Kumar Purainak S/o Arjun Purainak Aged About 31
Years R/o House No. 22, Shastri Marg, Ghothiya Road,
Kawardha, Tah. Kawardha, Distt. Kabirdham C.G.

Mohit Sahu S/o Makhan Sahu Aged About 37 Years R/o
Khairbana Kala, P.S. Kawardha, Tah. Bodla, Distt. Kabirdham
C.G.

--- Respondents
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1. The challenge in this petition is to declare the election of
respondent No.l/the returned candidate as void and further
declaration is prayed for that the petitioner be declared as
duly elected candidate from No.72 Kawardha Legislative
Assembly. The petition is wunder Section 123(6) of
Representation of People Act, 1951 (hereinafter referred to
as “the Act of 1951”) on the ground that the returned
candidate has incurred and authorized the expenditure in
contravention of Section 77 of the Act, 1951.

2. Brief facts of the case are that the petitioner was the
contesting candidate on behalf of Indian National Congress
Party to the General Assembly Elections held in the year
2013 from Constituency No.72 Kavardha, District Kabirdham.
Respondent No.1 was the candidate of Bhartiya Janta Party
and was declared as returned candidate. Respondent No.1
returned candidate secured votes of 93645 and the
petitioner secured votes of 91087. The elections were held

in two phases. First phase of polling was held on 11.11.2013
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for Rajnandgaon and Bastar districts and for the second
Phase polling a notification was issued under the Election
Rules on 25.10.2013 and the present election was held for
Kawardha Legislative Assembly, District Kabirdham which
was under second phase. As per the election programme,

the following dates were fixed for conducting election.

Date of notification of election 25.10.2013
Last date of filing nominations 01.11.2013
Date of scrutiny of nominations 02.11.2013

Last date of withdrawal of nominations 04.11.2013
Date of Polling 19.11.2013

Date of result declaration 08.12.2013

. After the polling held, the results were declared on

08.12.2013 and Respondent No.1 was declared as returned
candidate. This fact is not in dispute that the election
commission by its notification dated 23rd February 2011,
fixed the outer limit of expenditure to be Rs.16 lakhs for the
State Assembly Election. Thereby the maximum expenses
limit for the relevant Kawardha constituency was fixed at

Rs.16 lakhs.

. Shri B.P. Sharma, learned counsel for the petitioner would

submit that fixation of outer limit of expenditure was to
provide candidates a ‘level of playing field' to each candidate
as against other and thereby the purpose was that platform
should have been the same for each candidate who was
contesting. He referred to section 123(6) of the
Representation of People Act, 1951 and would submit that
when the expenditure has been incurred over the prescribed

[imit or has been authorized to be made in contravention of
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Section 77 of the Act, then in such a case it would amount to
corrupt practice. He further submits that respondent No.l
has incurred expenses much over and above the
prescribed/outer limit. He further referred to section 78 of
the Act of 1951 and would submit that sub-section (1) of
section 78 provides for 30 days for a candidate to file the
account for the expenses incurred according to the
‘prescribed limit' which is defined u/s 2(g) of the Act of 1951.
Referring to Rules 86, 90 & 90(b) of Conduct of Election
Rules 1961, it is contended that respondent No.1 has
incurred expenditure much more than the limit prescribed
and therefore there has been contravention of the limit of
expenses as the same is above the prescribed limit. It is,
therefore, submitted that it would contravene Section 77of
the Act 1951 and would fall within the definition of Corrupt
Practice.

. Referring to direction issued by the Election Commission, the
counsel referred to the book captioned as “(Fara erg—argdieror
TR AW BT Hheld Jells—2013) “ by the Election Commission of
India. The counsel further referred to Instruction 3.1.7 which
relates to Media Pramanan and Anuvikshan Samiti i.e., Media
Certification & Monitoring Committee (MCMC) and submitted
that the Election Commission has given the direction about
the nature of expenses and for preparation of video by the
Election Commission and further referred to Instruction 4.2
which lays down the role of Election Expenditure Observer.
He further referred to Instructions 4.2.10 about the DEMC
(District Expenditure Monitoring Committee) and stated that

as per the Annexure 74 the guidelines has been issued that
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in case certain expenses are not shown in day to day
expenses and if the candidate is served with a notice by
observer to explain the expenses and no reply thereof is
filed within 48 hours by such Candidate then in such case
the expenses as has been estimated and arrived at by the
Expenditure Observer of Commission shall be added to the
expenses of the candidate.

. He further referred to Instructions 4.4.1 of the Hand Book of
the direction issued by and contended that accordingly the
video surveillance team was constituted by the Election
Commission so as to videograph the expenses related
events and submitted that videography was made and CDs
were prepared and the expenditure observer shall take into
expenses incurred on the basis of video evidence and record
the same in the shadow register of expenses. He further
submits that the CD which has been placed on record is
admissible in this case irrespective of the provisions of
Section 65-B of the Evidence Act and contended that the
certified copy of the video having been given by the Election
Commission to this petitioner, the same is admissible. He
also referred to Annexure and stated that if the expenses are
not shown within 30 days, it would be added to the
expenditure of the candidate.

. Counsel for the petitioner referred to the case law reported
in AIR 1996 SC 3081 - Common Cause A Registered
Society Vs. Union of India and stated that the directions
by the Election Commission are issued in view of the law laid
down in the case which has empowered the Election

Commission to issue the direction. It is contended that as
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such the directions which have been issued by the Election
Commission has a statutory force. He further referred to
Instruction 5.5.1 of the Instructions and stated that for public
meetings and the rallies permission has to be obtained from
Commission and the expenditure are to be submitted in
account including the expenses of the star campaigners. It is
contended that all the expenses are to be accounted for i.e.,
expenditure for the helicopter and sharing of stage, if any,
by the star campaigner along-with other campaigners. He
further stated that according to Instructions of 6.1,
procedure has been prescribed to maintain account wherein
it mandates that a separate account has to be opened in the
name of candidate and all the expenses are to be made from
such account and expenses are also to be maintained in the
daily register and the entries in register and expenses could
not have been amended without the concurrence of District
Expenditure Monitoring Committee.

8. The petitioner further referred to Section 93 of the Act, 1951
and would submit that as per the provisions of CPC under
Order 13 Rule 4, once the document has been exhibited it
would be admissible and in the instant case, the only mode
of proof has been objected. It is contended that the
documents itself by the provisions of the Evidence Act would
be admissible as Section 3 of Indian Evidence Act defines
the document, which includes the electronic record. The
counsel referred to Sections 63 & 65-B of the Evidence Act
1872 and submits that in this petition CDs having been
certified, they would be a document and they would come

within the ambit of public document and the certified copy of
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public documents would be admissible in view of section 76
of the Evidence Act.

It is further submitted that the provisions of Section 65-B of
the Evidence Act would not be applicable in this case as the
CDs which are exhibited are not prepared by use of
computer. Therefore, the CDs would be the documents and
being public document and certified copies are admissible in
view of the law laid down in Jaswant Singh Vs. Gurudeo
Singh & others AIR SCW 2011 page 6567 and
Shamsher Singh Verma v. State of Haryana 2015
AIR SCW 6434,

Counsel for the petitioner would further submit that Ex.D-3 is
proved by the respondent which proves the case that the
expenditure has been incurred over and above the
prescribed limit. While going through the document Ex.D-3,
it is stated that this account has been submitted by the
returned candidate wherein at column No.2 the respondent
has shown the expenditure of Rs. 8,52,854/- and further at
Para 10 (ka), it is stated that the amount of Rs. 11,72,702/-
was admitted by the respondent and further stated that in
Column (Kha), the observer has at one point has written
rupees, but then the respondent has shown much more
expenditure, therefore, it would amount to admission as the
expenditure disclosed by the respondent himself cannot be
ignored. Therefore, the expenditure which was shown by
the respondent has to be accepted as a whole and after
making addition, the amount exceeds Rs.16 lakhs i.e.,
Rs.11,72,702/- plus Rs.4,31,922) which comes to

Rs.16,04,624/-.
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It is further contended by the petitioner that the petitioner
has obtained certified copy of Photocopy of Register of
Account Book vide application for certified copy which was
numbered as 1954/2013 and in such copy an _amount was
shown of Rs.14,01,802/- and the document initially which
was filed with the written statement shows different
amounts. Therefore, when the certified copy of the register
was obtained by the petitioner, initially in the year 2013,
certain entries were not there and there has been a
manipulation in the register as by that time according to
document Ex.P-59, no meeting was held uptill 28.05.2014.
He further referred to Ex.P-69 and stated that the star
campaigner campaigned in the election and election
expenses of star campaigner Narendra Modi was shared by
the applicants and another candidate namely Motilal
Chandravanshi of Pandarniya. It is submitted that Motilal
Chandrawanshi has shown an expenditure of Rs.2,97,250/-
and therefore by making addition of the amount of
Rs.2,97,250/- would fall to the share of respondent the
expenses would further go upto Rs.19,01,874/-.

It is contended that respondent returned candidate has
shown expenses of flag Rs.4,91,400/- which has been borne
by the party as per Ex.P-38 and Serial number of the same
is same that of voucher. However, Rs.4,91,400/- has not
been shown by the BJP as party expenses. As per Ex.P-67
wherein the party expenses for flag is shown only to
Rs.45,144/-, therefore, it is stated that this amount is also
required to be added as expenditure which was borne by the

returned candidate.
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It is further stated that as per the document Ex.P-6 the party
expenditure shown by the returned candidate s
Rs.1,22,313/- and not Rs.4,91,400/- and as such the said
amount of Rs.4,91,400/- is required to be added in the
expenditure. It is further submitted that the rate of flag has
been proved by Ex.P-70 and reading the documents
altogether shows that actually the entire expenses were
borne by the returned candidate Mr. Ashok Sahu.

Referring to another expenditure of Rs.54,000/- as per Ex.P-
37 it is stated that the Expenditure Observation Team
presumed the expenditure of Rs.54,000/-, but in the shadow
register, Voucher 37, it was shown to be blank. Therefore, it
is contended that Rs.54,000/- is also to be added. Referring
to admissibility of document it is stated that the documents
were filed with the permission of the Court as per Order 7
Rule 14(3) and the documents having been filed, they were
observed to be admitted subject to pleadings if made. He
referred to the order dated 17.04.2015 and would submit
that the Court itself has found that the pleading has already
been made in respect of documents. Therefore, that issue of
pleading could not have been gone into. He relied on
decision of the Supreme Court in Kapil Kumar Sharma
Vs. Lalit Kumar Sharma and another - (2013) 14 SCC
612 and submitted that the documents so placed would be
admissible in evidence.

Further referring to statements of petitioner itself he
submitted that the Kawardha election undoubtedly took
place in the 2nd phase and the notification was made on

25.10.2013. It is stated that as per the Statement of Naresh
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Gupta (D.W.2), the list of star campaigner was deposited by
the party on 01.11.2013 but it was not deposited as per the
report of Election Commissioner vide Ex.P-50. It is further
contended that Ex.D-9 was only given to Election
Commission on 31.10.2013 at about 7.30 but it was not
supplied to Chief Electoral Officer. Therefore, from
25.10.2013 within 7 days, the list of star campaigners was
not submitted by respondent No.1.

It is further contended by referring to Ex.P-33, 34, 40, 46, 47
that different expenditure has to be added to the account of
returned candidate. It was further stated by referring to
Exhibits P-13, P-14, P-20, P-48, P-49, P-53 & P-67 that the
expenditure incurred including the expenditure of Helicopter
of Rs.17,50,000/- as per Ex.P-53 exceeded the prescribed
limit. It is contended that therefore the expenditure was
incurred beyond the prescribed limit.

Advancing the submission on Issue No.3 wherein the
petitioner has claimed to be declared as returned candidate
the counsel would submit that incurring the expenditure
over and above the prescribed limit would amount to
purchasing the voters and the presumption has to be drawn
that the petitioner was not allowed to a 'Level Playing Field'
with respondent No.1. Consequently the petitioner would be
entitled to be declared as returned candidate as per Section
98(c) of the Act of 1951 as the harmonious construction is
to be made in accordance with section 123 of the Act. He
further submits that reading of Annexure P-4 shows the
number of votes secured by the respective candidates. One

of the columns of the said document shows that the voters
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have neither voted for the petitioner nor have voted for the
respondent which is shown as NOTA i.e., None of the above.
It is further submitted that the legitimate canvassing means
the expenses within the permissible limits and the same
having not been made by the returned candidate it would
amount to corrupt practice within the meaning of section 77
of the Act 1951. It is submitted that since Ashok Sahu has
made the default of over expenditure therefore by re-
election the public exchequer cannot be placed under
pressure and therefore like that of Cricket matches
“Duckworth Lewis formula” requires to be adopted by
ratably distributing the NOTA votes and petitioner should be
declared as returned candidate by declaring the election of
returned candidate to be void.

Per contra, learned Senior Counsel Shri Ravish Agrawal,
assisted by Mr. B.P. Gupta, Mr. R.S. Patel, Mr. Anshuman
Singh & Mr. Vaibhav Govardhan, Advocates opened the
arguments by referring to Section 100 (1)(b) of and 1(d)(iv)
of the Act of 1951. It is submitted that in order to challenge
the election u/s 123(c) of the Act 1951 the petitioner is
required to plead and prove that the result of election so far
as it relates to a returned candidate has been materially
affected. Elaborating scope of Section 77 read with section
123(6) of the Act, 1951 learned counsel would submit that
the scope of Section 77 are two fold and stated that failure
to maintain account as per sub-sections (1) & (2) of Section
77 do not take within its fold the corrupt practice if the
accounts are not maintained. Therefore, the corrupt

practice can only be under sub-section (3) of Section 77.
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Referring to law laid down in (1999) 1 SCC 666 L.R.
Shivaramagowda & others Vs. T.M. Chandrashekhr
(dead) by L.Rs. & others, it was contended that the
pleading with respect to fact that fact that “result of
election has materially affected” has to be made

Now further referring to a case law reported in (1995) 5
SCC 347 - Gajanan Krishnaji Bapat & another Vs.
Dattaji Raghobaji Meghe and others, it is submitted
that the allegations of corrupt practice must be pleaded
alongwith source of information, date and place and the
returned candidate cannot be taken by surprise during trial
and evidence. Further relying on a case law reported in
(1999) 9 SCC 386 - Jeet Mohinder Singh Vs.
Harminder Singh Sassi he submits that the allegations
relating to commission of corrupt practice should be
sufficiently clear and precise along-with source of
information and further stated that mere non-disclosure of
expenses would not amount to corrupt practice. It is further
stated that all the facts which are essential to prove the
corrupt practice with complete cause of action must be
pleaded and failure to plead even a single material fact
would amount to non-disclosure. Further placing reliance in
(2010) 1 SCC 466 - Kattinokkula Murali Krishna Vs.
Veeramalla Koteshwara Rao and (2000) 8 SCC 191 -
Ravinder singh Vs. Janmeja Singh it is contended that
the standard of proof is entirely different and would submit
that if the evidence is led, but no categorical pleadings are
made then in such case, the evidence cannot be looked into.

It is submitted by counsel for respondent No.1 that the entire
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averments in this petition have been made on the basis of
CD. It is contended that the CDs being not accompanied by
certificate u/s 65-B of the Evidence Act, the same would be
inadmissible. Therefore the source of information on the
basis of CD as has been pleaded cannot be looked into. Itis
further submitted that the petitioner has contended that the
knowledge of various programmes was passed on from CD
and the Photographs were also taken from the CD and since
the CD is inadmissible in evidence therefore, the entire case
would fall. Referring to document Ex.D-3 and the account,
learned counsel for respondent No.1 submits that the
petitioner has wrongly projected the documents that the
respondent has admitted certain expenses, therefore, it
should be included in the expenditure account. Counsel
went through various entries and would submit that the
expenses like banners and hoardings has been made at one
time and once the expenses of banners and hoardings are
prepared, it cannot be reckoned for the day one and for
continuous period and referring to the account, counsel
further submits that the expenses has been shown in the
account which was accepted by the expenditure observer. It
is submitted that the expenditure observer having found
entries correct accepted the account so on the sole
submission of the petitioner that the expenses having not
been correctly added which have been shown by the
respondent and the expenditure observer is without any
support. It is further stated that the petitioner has evolved a
new idea to get himself elected and after losing such idea,

the prayer for cancellation of election of respondent
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returned candidate and to declare him as elected member
will defeat the entire democratic system and the idea

projected on presumption cannot be acted upon.

21. This Court on the basis of pleadings of the parties on
17.04.2015 has framed the following issues for
consideration:

S.No Issues Findings

(i)  Whether the returned candidate has The petitioner has
incurred unauthorized expenditure in failed to prove
contravention of Section 77 of the
Representation of People Act, 1951
and exceeded the expenditure over
and above Rs.16.00 lacs, which was
published in the Gazette of India on
23.02.2011, therefore, the election is
void ?

(ii)  Whether in absence of proper Material

. . particulars of
pleading regarding source of pleadings as
information of corrupt practice as per against evidence

: led on the head of
Sec. 83(1)(b) of the Representation of expenses are
People Act, 1951, the petition is liable completely absent
to be dismissed ?

(iii) Whether the petitioner is entitled to Petitioner is not

. , entitled to be
second relief for further declaration to declared as
be a returned candidate or such relief returned
is not available in absence of proper candidate
and essential pleadings to this
effect ?

(iv) Any other relief which the Court Not entitled to
deems fit any relief

22. The petitioner himself has examined as P.W.1 and P.

Dayanand was examined as P.W.2. U.S. Agrawal was
examined as P.W.3. Amit Kumar Awasthi was examined as

P.W.4. Ramesh Patel was examined as P.W.5. D.D. Singh
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was examined as P.W.6 and Ashok Agrawal was examined as
P.W.7 whereas on behalf of respondent No.1 Ashok Sahu, the
returned candidate, himself examined as D.W.1, Naresh
Chander Gupta was examined as D.W.2 and S.K. Singh was
examined as D.W.3.

Evaluating the pleadings, documents and the evidence go to
show that the challenge in this election petition is
predominantly on the ground that the returned candidate
has incurred expenditure beyond the maximum prescribed
limit thereby was involved in the corrupt practice. Reading of
the R.P. Act, 1951 with reference to corrupt practice, section
123(6) speaks of incurring or authorizing of expenditure in
contravention of section 77. Section 123(6) is reproduced
hereinbelow :

Sec. 123 of the R.P. Act of 1951

123. Corrupt practices.- The
following shall be deemed to be corrupt

practices for the purposes of this Act:
(1) xxx
(2) xxx
(3) xxx
(4) xxx
(5) xxx

(6) The incurring or authorizing of
expenditure in contravention of
section 77.

24. Since this section makes a reference to section 77 of the Act

of 1951, necessarily section 123(6) has to be read along with

section 77 which reads as under:

Sec.77 of the R.P.Act 1951

“77. Account of election expenses and
maximum thereof.— (1) Every candidate at an
election shall, either by himself or by his election
agent, keep a separate and correct account of all
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expenditure in connection with the election incurred or
authorized by him or by his election agent between
the date of on which he has been nominated and the
date of declaration of the result thereof, both dates
inclusive.

Explanation 1.-- For removal of doubts, it is hereby
declared that -

(a) the expenditure incurred by leaders of a
political party on account of travel by air or by any
other means of transport for propagating programme
of the political party shall not be deemed to be the
expenditure in connection with the election incurred or
authorized by a candidate of that political party or his
election agent for the purposes of this sub-section;

(b) Any expenditure incurred in respect of any
arrangements made, facilities provided or any other
act or thing done by any person in the service of the
Government and belonging to any of the classes
mentioned in clause (7) of Section 123 in the discharge
or purported discharge of his official duty as
mentioned in the proviso to that clause shall not be
deemed to be expenditure in connection with the
election incurred or authorized by a candidate or by

his election agent for the purposes of this sub-section.

Explanation 2.—For the purpose of clause (a) of
Explanation 1, the expression “leaders of a political
party”, in respect of any election means, --

(i) Where such political party is a recognized
political party, such persons not exceeding forty in
number, and

(ii)  Where such political party is other than a
recognized political party, such persons not exceeding
twenty in number,

Whose names have been communicated to the
Election Commission and the Chief Electoral Officers of
the States by the political party to be leaders for the
purposes of such election, within a period of seven
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days from the date of the notification for such election
published in the Gazette of India or Official Gazette of
the State, as the case may be, under this Act:

Provided that a political party may, in the case
where any of the persons referred to in clause (i) or,
as the case may be, in clause (ii) dies or ceases to be a
member of such political party, by further
communication to the Election Commission and the
Chief Electoral Officers of the States, substitute new
name, during the period ending immediately before
forty-eight hours ending with the hour fixed for the
conclusion of the last poll for such election, for the
name of such person died or ceased to be a member,
for the purposes of designating the new leader in his
place.

(2) The account shall contain such particulars, as may
be prescribed.

(3) The total of the said expenditure shall not
exceed such amount as may be prescribed.”

25. Section 100 (1)(b) lays down that the commission of corrupt
practice as a ground for declaring the election void. In this
context, Section 100(1)(b) (d) is relevant here and quoted
below.

Section 100 of the R.P. Act, 1951

100. Grounds for declaring election
to be void—(1) Subject to the provisions of such sub-
section (2) if the High Court is of the opinion -

(@) XXX XXX XXX

(b) that any corrupt practice has been
committed by a returned candidate or his election
agent or by any other person with the consent of a
returned candidate or his election agent; or

(C) XXX XXX XXX

(d) that the result of the election, in so far as it
concerns a returned candidate, has been materially
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affected---

(i) XXX XXX

(i) by any corrupt practice
committed in the interests of the returned
candidate by an agent other than his election
agent or.

(ifi)  xxx xxx

(iv) by any non-compliance with
the provisions of the Constitution or of this Act
or of any rules or orders made under this Act,

The High Court shall declare the election of the
returned candidate to be void.”

Reading of the aforesaid provisions would indicate that
section 77(1) of the Act 1951 makes it mandatory for every
candidate at an election to the State Legislative Assembly or
the House of People to keep a separate and correct account
of all expenditure incurred or authorized by him or by his
election agent, between the date on which he was nominated
and the date of declaration of result of election both dates
inclusive. The total of the said expenditure shall not exceed
such amount as may be prescribed u/s 77(3). U/s 77(2), the
account shall contain such particulars as may be prescribed.
Rule 90 of the Conduct of Election Rules 1961 prescribes the
limit of election expenditure for parliamentary and assembly
constituencies in each of the States and union territories. The
particulars which have to be shown in the account are
prescribed in Rule 86 of those Rules, failure to maintain the
account is an electoral offence u/s 177-I of the IPC. Reading
of entire provisions of section 77 would lead to show that all
expenditure incurred or authorised by the political parties

friends and supporters of a candidate in connection with his
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election is to be considered as part of candidates expenditure
except the expenditure on travelling of leaders of his political
party. By the amendment Act 2003 the earlier explanations 1
& 3 to Section 77(1) of 1951 of the Act have been substituted
by new explanations 1 & 2. Therefore, the analysis of section
would demonstrate that if any political party or the candidate
wishes to avail it of the exemption provided by the provisions
u/s 77(1), the intimation of names of the leaders of political
party should be communicated to the Chief Electoral Officer
within a period of 7 days prescribed in the Act and failure may
result in denial of benefit.

Further coming back to the point of pleading, reading of
Section 83 would show that where an election petition alleges
commission of corrupt practice by a candidate, the pleading
must contain (a) direct and detailed nature of corrupt practice
as defined in 1951 Act; (b) the details of every important
particular giving the time, place, names of persons, use of
words and expressions, etc. it must also clearly appear from
the allegations that the corrupt practice was indulged with
either express or implied consent of the candidate or his
election agent.

In the present case, the corrupt practice has been stated
about the expenditure over and above prescribed limit. Since
the entire allegation is on over expenditure made by
respondent returned candidate, therefore it would be
necessary to evaluate the mandatory requirements of
material facts and material particulars whether have been
pleaded. The learned counsel for the petitioner with respect

to the material facts and pleadings had referred to Order
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dated 30th July 2014 passed by this court and has stated that
the Court in such order has found that all the material facts
and particulars have been pleaded with respect to corrupt
practice to go in for trial. Perusal of record would show that
the said order was passed while adjudicating an application
under Order 7 Rule 11 of CPC. At that time neither written
statements were filed nor the evidence was adduced.
Thereafter, lot of change has taken effect as the denial by
way of written statement has come on record. The petitioner
has elaborately come out with material particulars of
expenses in his evidence. Therefore, it would be necessary to
consider and examine whether such material facts and
material particulars head-wise minutely have been pleaded or
not ?. It being an election petition, the material particulars of
expenses incurred is the requirement of law. The survey of
evidence of material particulars with respect to expenses
would show that the statement over the expenses has been
stretched upon with different particular expenses minutely.
But when the pleadings are seen as against the evidence
adduced, such material particulars appears to be absent. The
court cannot ignore the nature of petition which is only based
on over-expenditure incurred. Therefore, it was bounden duty
of the petitioner to elaborate each and every expense
particularly by way of pleading so that the returned candidate
could meet out the same in reply. Elaborating head of
expenses minutely by the petitioner falls short of the
pleading. The function of the complete particulars is to
present as full picture of the cause of action. The same may

be overlapping but when it comes to evaluate on the head of
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expenses, then certainly each and every expense should have
been pleaded.

Perusal of Issues No. 1 & 2 would indicate that both the
issues are interlinked with respect to pleading and evidence.
Therefore, both the issues i.e., no.1 & 2 are considered
simultaneously.

Now reverting to the pleading of the petitioner, primarily
much pleading has been made that the information gathered
about the higher expenditure is based on video recording
made at the time of election which is placed as CD i.e.,
Compact Disk. The petitioner has contended at Para 10(a)(b)
(e)(f) & (g) of the petition that the source of information is
gathered from CDs. The petitioner has marked the compact
disks (CD) as Exhibits P-9, P-11, P-15, P-18, P-60, P-61, P-62,
P-63, P-64, P-65 & P-66. The said marking has been made
subject to objection raised about the admissibility of such CD
in evidence. Since the source of information about expenses
is pleaded to be based on the CDs, it would be necessary to
examine the law as to whether the said CDs though marked
as exhibits are admissible in evidence or not ?

The Evidence Act has been amended by the LT.Act to

introduce the admissibility of the electronic records. The

concept of electronic evidence has been incorporated to
provide the Court with a frame work to incorporate and
introduce these new innovations in scientific technology.

Under Section 3 of the Evidence Act, the definition of term

“evidence” has been amended to mean and include:

“(a) all statements which the court permits or
requires to be made before it by a witness; in
relation to matters of fact under inquiry, such
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statements are called oral evidence;
(b) all documents including electronic records
produced for the inspection of the court: such

documents are called documentary evidence.”

In accordance with the amended definition of 'evidence’,
documentary evidence has been amended to include
electronic records. The term ‘'electronic evidence' has been
given the same meaning as assigned in the IT Act, which
means 'date, record or date generated, image or sound
stored, received or sent in an electronic form or micro file or
computer generated micro fiche'.

According to the new provisions introduced into the
Evidence Act, Section 65-A provides that the contents of an
electronic record may be proved in accordance with the
provisions of S.65-B of the Evidence Act, which provides that
notwithstanding anything contained in the Evidence Act, any
information contained in an electronic record which is
printed on a paper, stored, recorded or copied in optical or
magnetic media produced by a computer (computer output)
shall be deemed to be a document, provided the conditions
specified in S.65-B(2) are satisfied in relation to the
information and computer in question. Such a document is
admissible in any proceedings, without further proof or
production of the original, as evidence of any contents of the
original or of any fact stated therein of which direct evidence
would be admissible.

Before a computer output is admissible in evidence, the
following conditions must be fulfilled, as set out in Section
65-B(2) :

“(a) the computer output containing the
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information was produced by the computer during
the period over which the computer was used
regularly to store or process information for the
purpose of any activities regularly carried on over
that period by the person having lawful control over
the use of the computer;

(b)  during the said period, information of
the kind contained in the electronic record or of the
kind from which the information so contained is
derived was regularly fed into the computer in the
ordinary course of the said activities;

(c)  through the material part of the said
period the computer was operating properly or, if
not, then in respect of any period in which it was not
operating properly or was out of operation during
that part of the period, was not such as to affect the
electronic record or the accuracy of its contents; and

(d) the information contained in the electronic
record reproduced or is derived from such
information fed into the computer in the ordinary
course of the said activities.”

The laws on section 65-B of the Evidence Act came up for
interpretation before Their Lordships in case of (2014) 10
SCC 473 - Anvar P.V. Vs. P.K. Basheer wherein
Hon'ble the Supreme Court held thus in paragraphs 14, 15 &
16.

“14. Any documentary evidence by way of an
electronic record under the Evidence Act, in view of
Sections 59 and 65-A can be proved only in accordance
with the procedure prescribed under Section 65-B.
Section 65-B deals with the admissibility of the electronic
record. The purpose of these provisions is to sanctify
secondary evidence in electronic form, generated by a
computer. It may be noted that the section starts with a
non-obstante clause. Thus, notwithstanding anything
contained in the Evidence Act, any information contained
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in an electronic record which is printed on a paper,
stored, recorded or copied in optical or magnetic media
produced by a computer shall be deemed to be a
document only if the conditions mentioned under sub-
section (2) are satisfied, without further proof or
production of the original. The very admissibility of such
a document i.e., electronic record which is called as
computer output, depends on the satisfaction of the four
conditions under Section 65-B(2) of the Evidence Act.

(i) The electronic record containing the
information should have been produced by the computer
during the period over which the same was regularly
used to store or process information for the purpose of
any activity regularly carried on over that period by the
person having lawful control over the use of that
computer ;

(i) The information of the kind
contained in electronic record or of the kind from which
the information is derived was regularly fed into the
computer in the ordinary course of the said activity;

(iii)  During the material part of the said
period, the computer was operating properly and that
even if it was not operating properly for some time, the
break or breaks had not affected either the record or the
accuracy of its contents; and

(iv) the information contained in the
record should be a reproduction or derivation from the
information fed into the computer in the ordinary course
of the said activity.

15. Under section 65-B(4) of the Evidence Act,
if it is desired to give a statement in any proceedings
pertaining to an electronic record, it is permissible
provided the following conditions are satisfied:

(a) There must be a certificate which
identifies the electronic record containing the statement;

(b) The certificate must describe the
manner in which the electronic record was produced;

(c) The certificate must furnish  the
particulars of the device involved in the production of
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that record;

(d) The certificate must deal with the
applicable conditions mentioned under Section 65-B(2) of
the Evidence Act; and

(e) The certificate must be signed by a
person occupying a responsible official position in
relation to the operation of the relevant device.”

16. It is further clarified that the person need
only to state in the certificate that the same is to the
best of his knowledge and belief. Most importantly, such
a certificate must accompany the electronic reocrd like
computer printout, compact disc (CD), video compact
disc (VCD), pen drive, etc., pertaining to which a
statement is sought to be given in evidence when the
same is produced in evidence. All these safeguards are
taken to ensure the source and authenticity, which are
the two hallmarks pertaining to electronic record sought
to be used as evidence. Electronic records being more
susceptible to tampering, alteration, transposition,
excision, etc., without such safeguards, the whole trial
based on proof of electronic records can lead to travesty
of justice.”

Further it was held in the said case [Anwar P.V. v. P.K
Basheer (supra)] that the Evidence Act does not contemplate
or permit the proof of an electronic record by oral evidence if
the requirement u/s 65-B of the Evidence Act are not
complied with. It has been further held that the proof of
electronic record is a special provision introduced by I.T. Act
amending various provisions under the Evidence Act. The
very caption of Section 65-A of the Evidence Act, read with
Sections 59 & 65-B is sufficient to hold that the special
provisions on evidence relating to electronic record shall be
governed by the procedure prescribed under Section 65-B of

the Evidence Act. It is held that it is a complete code in itself
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and being a special law, the general law under Sections 63 &
65 has to yield.

Similar view has been adopted in an unreported decision
rendered in case of Kamal Patel Vs. Ram Kishore in
Election Petition No.24/2014 decided by the M.P. High
Court following the case of Anwar P.V (supra). Further
similar view has again reiterated by the M.P. High Court in
Election Petition No0.34/2014 (unreported) — Abhay Singh
Vs. Rakesh Singh. Therefore, if the aforesaid
interpretation is applied to the present case, it would lead to
indicate that even the CD kept with the Election Commission
would not be covered as primary evidence and primary
evidence can only be referred to the original recording in a
magnetic form, if any, or memory card stored by the Election
Commission. The argument advanced by the petitioner that
in preparation of CD, as no computer was used, as such,
Section 65-B of the Evidence Act would not be applicable is
completely unfounded and without any logical back-ground.
Further reading of the petition would indicate that with
respect to source of information of corrupt practice pleaded
at Para 10(a)(b)(e)(f) & (g) of the petition such information is
said to have been derived after watching the CD. In support
of the contention of para 10(b), the petitioner had deposed
that the expenses have been alleged about the public
meeting of Su.Shri Uma Bharti at para 73 of the statement of
the petitioner. It is stated that he has made such pleading on
the basis of CD. However, it has been stated that the CD has
been obtained from the observer and he had received the

same from him. Therefore, certain contradictions appear to
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have been existing as at one para, the petitioner has stated
that he has obtained the CD from Election Officer and again
it is stated that it was obtained from expenditure observer of
election commission. Further in cross examination, it is
stated that the petitioner had obtained the CD on
07.05.2014. Importantly, the date of filing of the election
petition is 20.01.2014. So the CDs which were filed along-
with the election petition on 20.01.2014 and are marked as
Ex.P-9, P-11, P-15 & P-18 though have been stated to be
obtained on 07.05.2014 but how it was filed on 20.01.2014
along-with the election petition, the fact and evidence are
completely contradictory to each other. The necessary
inference can be made that the said CD may not be
available. So serious contradiction about the existence of CD
itself appears.

Now referring to the statements of P.W.2 the District Election
Officer and P.W.3 the Incharge of Video Recording Team, it
goes to show that P.W.2 the District Election Officer in
examination-in-Chief when confronted with the CDS i.e.,
Ex.P.9, P-15, 18 and Ex.P-60 to P-66 he stated that he
cannot affirm the fact whether the same CDs were given by
the office or not which were shown to him. In examination-
in-chief a question was asked that whether he has brought
all the CDs relating to speech of Shri Narendra Modi, Su. Shri
Uma Bharti, nomination rally, rally of Raman Singh Road
Show; whether he has brought it all the CDs with it, in reply
to it, he stated that he cannot confirm the fact whether the
CDs which are placed on record are one and the same or

not. He further clarified the fact that the CDs which were
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placed before the Court cannot be said to be the same CDs
i.e., of the election. Similarly, the In-Charge of the video
recording team i.e., P.W.3 U.S. Agrawal in examination-in-
Chief, has stated that the CDs which were issued were with
date, time, in respect of the programme for which it was
made. It is also stated that it was written on the CD and
when confronted stated that he cannot say that the same
CDs are filed along-with the petition. Admittedly, these CDs
do not contain the certificate as required u/s 65-B of the
Evidence Act.

So on the aforesaid analogy of case law and the statement
of witnesses who had issued the said CD it goes to show that
the very existence of such CDs which are placed on record
and exhibited has come under the clouds. Admittedly, the
CDs do not contain the certificate as required u/s 65-B(4).
Therefore, the evidence relating to electronic record as
observed hereinbefore being a special provision, the general
law on secondary evidence u/s 63 read with section 65 of the
Evidence Act shall yield to the same.

So with reference to the interpretation of provisions of Indian
Evidence Act in the context of Electronic Evidence with
reference to the present case, the original recording of the
videos wherein all the rallies, road show etc., were recorded
primarily would only be the evidence and in any case, the
secondary evidence of such contents are required to be
proved as per modes provided under the statute. The
necessary certificate as required u/s 65-B is mandatory to
make the CDs as admissible. As a result, the CDs which are

placed and exhibited in the case cannot be admitted in
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evidence as they fall short of requirement u/s 65-B of the
Indian Evidence Act, 1872. So the entire case of source of
information of corrupt practice relating to over expenditure
on the basis of CDs is inadmissible in evidence and the same
cannot be acted upon at the instance of the petitioner.

Now while examining the pleading along-with evidence, the
law and principles which occupy the field would be
necessary to point out. In a case law reported in (1999) 1
SCC 666 - L.R. Shivarama Gowda vs. T.M.
Chandrashekhar (para 10). Their Lordships of the
Supreme Court have laid down the law that in order to
declare an election to be void under section 100(1)(d)(iv), it
is absolutely necessary for the election petitioner to plead
that the result of the election so far as it relates to returned
candidate has been materially affected by the alleged non-
compliance with the provisions of the Act or of the rules.
Now reverting to para 5 of the election petition, it would go
to show that the specific pleading is absent about the fact
that the election result has been materially affected for non-
compliance of any rules or the provision. In the case in hand
since the court is examining the allegation of election
petition as against the will of the people, therefore, the
necessary pleading to this effect has to be there in the
election petition to hold that there is a violation of specific
rules or direction issued by the Election Commission coupled
with the fact that the result of the election of the returned
candidate has been materially affected by the alleged non-
compliance.

Further at Para 18 of the case (supra), the Supreme Court



43.

30

while analyzing the application of section 77 further held
that incurring or authorizing of expenditure in contravention
of section 77 of the act is a corrupt practice and section 77
provides that every candidate at an election shall keep a
separate and correct account of all expenditure in
connection with the election incurred or authorized by him or
by his election agent and that the accounts shall contain
such particulars as may be prescribed. Rule 86 of the
Conduct of Election Rules, 1961 sets out the particulars to be
contained in the account of election expenses. It has been
further held that subsections (1) & (2) of section 77 deal only
with the maintenance of account. Subsection (3) of section
77 provides that the total of the election expenses referred
to in subsection (1) shall not exceed such amount as may be
prescribed. Rule 90 of the Conduct of Election Rules.

It is not in dispute that the maximum limit for Chhattisgarh
Assembly Constituency was of Rs. 16 lakhs. While referring
to statute, it states that in order to declare an election to be
void, the grounds are enumerated in section 100 of the Act.
Sub-section (1)(b) of section 100 relates to any corrupt
practice committed by a returned candidate or his election
agent or by any other person with the consent of a returned
candidate or his election agent. In order to bring a matter
within the scope of sub-section (1)(b), the corrupt practice
has to be one defined in section 123. What is referred to in
sub-section (6) of section 123 as corrupt practice is only the
incurring or authorizing of expenditure in contravention of
section 77. Sub-section (6) of section 123 does not take into

its fold, the failure to maintain true and correct accounts.
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The language of sub-section (6) is so clear that the corrupt
practice defined therein can relate only to sub-section (3) of
section 77 i.e. the incurring or authorizing of expenditure in
excess of the amount prescribed. Therefore, it cannot by any
stretch of imagination be said that non-compliance with
sections 77(1) and (2) would also fall within the scope of
section 123(6). Consequently it cannot fall under section
100(1)(b). Therefore the necessary inference would be
drawn that in absence of the pleading that the election
result has been materially affected by the alleged non-
compliance with the provisions or of the Rules falling back
to section 77(1) and (2) of the Act of 1951, the corrupt
practice cannot be branded unless it is found that the
returned candidate has exceeded the maximum expenditure
of Rs. 16 lakhs according to Rule 90 of the Conduct Rules of
1961 i.e., expenditure made over and above the specified
limit of Rs.16 lakhs.

Now if we refer to case law reported in (1995) 5 SCC 347
- Gajanan Krishnaji Bapat vs. Dattaji Raghobaji
Meghe, Their Lordships of the Supreme Court held that “in
order to unseat a returned candidate, the corrupt practice
must be specifically alleged and strictly proved to have been
committed by the returned candidate himself or by his
election agent or by any other person with the consent of
the returned candidate or by his election agent. Suspicion,
however strong, cannot take the place of proof, whether the
allegations are sought to be established by direct evidence
or by circumstantial evidence. Since pleadings play an

important role in an election petition, the legislature has
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provided that the allegations of corrupt practice must be
properly alleged and both the material facts and particulars
provided in the petition itself so as to disclose a complete
cause of action.”

A petition levelling a charge of corrupt practice is required,
by law, to be supported by an affidavit and the election
petitioner is also obliged to disclose his source of information
in respect of the commission of the corrupt practice. Under
section 123(6) of the Act, 1951 the incurring or authorizing
of expenditure in contravention of section 77 of the Act
amounts to commission of a corrupt practice. However every
contravention of section 77 of the Act does not fall within the
mischief of section 123(6) of the Act. In Gajanan Krishnaji
Bapat (supra), the Supreme Court while referring to the
decision rendered in case of Magraj Patodia vs. R. K.
Birla AIR 1971 SC1295 has reiterated that to prove the
corrupt practice of incurring or authorizing expenditure
beyond the prescribed limit, it is not sufficient for the
petitioner to merely prove that the expenditure beyond the
prescribed limit had been incurred in connection with the
election of returned candidate, but he must go further and
prove that the excess expenditure was authorized or
incurred with the consent of the returned candidate or his
election agent. The entire reading of petition shows that the
pleading to this effect that over expenditure was with
consent of the returned candidate is absent.

Further in case of Indira Gandhi vs. Raj Narain
reported in 1975 supplementary SCC 1, the Supreme

Court further affirmed the view while taking the note of the



47.

48.

33

amendment Act 58 of 1974 and opined that voluntary
expenditure incurred by friends, relations or sympathizers of
the candidate or the candidate’s political party are not
required to be included in the candidate’s return of
expenses, unless the expenses were incurred in the
circumstances from which it could be positively inferred that
the successful candidate had undertaken that he would
reimburse the party or the person who incurred the
expenses. It is not enough to prove that some advantage
accrued to the returned candidate or even that the
expenditure was incurred for the benefit of the returned
candidate or that it was within the knowledge of the
returned candidate and he did not prevent it, to clothe the
returned candidate with the liability of committing the
alleged corrupt practice. The pleading to this effect that the
returned-candidate had undertaken that he would reimburse
the party or person the expenditure is absent.

The Supreme Court in case of Jeet Mohinder Singh vs.
Harminder Singh Jassi (1999) 9 SCC 386 in para 40
held that “the success of a candidate who has won at an
election should not be lightly interfered with. Any petition
seeking such interference must strictly conform to the
requirements of the law. The Court further held that setting
aside of an election involves serious consequences not only
for the returned candidate and the constituency, but also for
the public at large inasmuch as relection involves an
enormous load on the public funds and administration.

It has been further held in Jeet Mohinder Singh (supra), that

the charge of corrupt practice is quasi criminal in character.



49.

34

If substantiated it leads not only to the setting aside of the
election of the successful candidate, but also of his being
disqualified to contest an election for a certain period. It
may entail extinction of a person's public life and political
career. It is further held that a trial of an election petition
though within the realm of civil law is akin to trial on a
criminal charge. Therefore, two consequences follow i.e.,
firstly, the allegations relating to commission of a corrupt
practice should be sufficiently clear and stated precisely so
as to afford the person charged a full opportunity of meeting
the same and secondly, the charges when put to issue
should be proved by clear, cogent and credible evidence. To
prove charge of corrupt practice a mere preponderance of
probabilities would not be enough. There would be a
presumption of innocence available to the person charged.
The charge shall have to be proved to the hilt, the standard
of proof being the same as in a criminal trial (See Quamarul
Islam v. S.K. Kanta AIR 1994 SC 1733, F.A. Sapa v. Singora
(1991) 3 SCC 375, Manohar Joshi v. Damodar Tatyaba (1991)
2 SCC 342 and Ram Singh v. Col. Ram Singh AIR 1986 SC 3.

It has been further held in Jeet Mohinder Singh (supra) that
section 83 of the Act requires every election petition to
contain a concise statement of material facts on which the
petitioner relies. If the election petition alleges commission
of corrupt practice at the election, the election petition shall
set forth full particulars of any corrupt practice including as
full a statement as possible of the names of the parties
alleged to have committed such corrupt practice and the

date and place of the commission of each such practice.
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Every election petition must be signed and verified by the
appellant in the manner laid down for the verification of
pleadings in CPC. An election petition alleging corrupt
practice is required to be accompanied by an affidavit in
Form 25 read with Rule 94-A of the Conduct of Election
Rules, 1961. Form 25 contemplates the various particulars
as to the corrupt practices mentioned in the election petition
being verified by the appellant separately under two
headings: (1) which of such statements including particulars
are true to the appellant's own knowledge, and (ii) which of
the statements including the particulars are true to
information of the appellant. It has been held in Gajanan
Krishnaji Bapat case (supra) that the election petitioner is
also obliged to disclose his source of information in respect
of the commission of the corrupt practice.

Further in case of Kamalnath Vs. Sudesh Verma (2002)
2 SCC 410, the Supreme Court has further held that mere
non-disclosure of expenditure will not be a corrupt practice
but incurring of expenditure in excess of the prescribed limit
would be a corrupt practice. It was further observed that on
a combined reading of sections 77 & 123(6) of the Act, 1951
it is explicitly clear that the excess expenditure must be
incurred by the candidate or by any person authorized by
the candidate or his election agent. It was held that an
expenditure incurred by a third person, who is not
authorised by a candidate or who is not an election agent of
the candidate, will not be a corrupt practice within the ambit
of Section 123(6) of the Act. It would, therefore, be

necessary to establish a corrupt practice, as contemplated
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under Section 123(6) of the Act to plead requisite facts
showing authorisation or undertaking of reimbursement by
the candidates or his election agent. The court has further
held that “when maintainability of an election petition is
considered from the standpoint as to whether material facts
have been pleaded or not in a petition alleging corrupt
practice on the ground that expenses incurred by the
candidate are more than the prescribed limit, it would be
necessary to aver the fact that the candidate has incurred
the expenditure or has authorised any other person to incur
the expenditure or that his election agent has incurred the
expenditure and further, the candidate has undertaken the
liability to reimburse. These would constitute the material
facts of an election petition, which is filed, alleging corrupt
practice within the ambit of Section 123(6) read with Section
77 of the Act and Rule 90 of the Conduct of Election Rules”.
Therefore, it would be necessary to examine the residue of
averments made in the election petition to find out whether
such material facts had in fact been averred in the election
petition.

Further the Supreme Court in case of Anil Vasudev
Salgaonkar Vs. Naresh Kushali Shigaonkar (2009) 9
SCC 310 held at paras 51 & 57 as under.

“51. This Court in Samant N. Balkrishna v.
George Fernandez (1969) 3 SCC 238 has
expressed itself in no uncertain terms that the
omission of a single material fact would lead to
an incomplete cause of action and that an
election petition without the material facts
relating to a corrupt practice is not an election

petition at all. In Udhav Singh Vs. Madhav Rao
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Scindia (1977) 1 SCC 511 the law has been
enunciated that all the primary facts which must
be proved by a party to establish a cause of
action or his defence are material facts. In the
context of a charge of corrupt practice it would
mean that the basic facts which constitute the
ingredients of the particular corrupt practice
alleged by the petitioner must be specified in
order to succeed on the charge. Whether in an
election petition a particular fact is material or
not and as such required to be pleaded is
dependent on the nature of the charge levelled
and the circumstances of the case. All the facts
which are essential to clothe the petition with
complete cause of action must be pleaded and
failure to plead even a single material fact would
amount to disobedience of the mandate of
section 83(1)(a). An election petition therefore
can be and must be dismissed if it suffers from
any such vice. The first ground of challenge
must therefore fail.

57. It is settled legal position that all
“material facts” must be pleaded by the party in
support of the case set up by him within the
period of limitation. Since the object and purpose
is to enable the opposite party to know the case
he has to meet with, in the absence of pleading,
a party cannot be allowed to lead evidence.
Failure to state even a single material fact will
ential dismissal of the election petition. The
election petition must contain a concise
statement of “material facts” on which the
petition relies”

Further in (2010) 1 SCC 466 - Kattinokkula Murali
Krishna v. Veeramalla Koteswara Rao the Supreme
Court has held that it is a settled principle of law that

evidence beyond the pleadings can neither be permitted to
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be adduced nor can such evidence be taken into account. As
such the standard of proof was emphasized in such case law.
Similar view was adopted in (2000) 8 SCC 191 -
Ravinder Singh Vs. Janmeja Singh wherein it was also
held that “it is an the established proposition that no
evidence can be led on a plea not raised in the pleadings
and that no amount of evidence can cure defect in the
pleadings.”
Further in case law reported in (2014) 1 SCC 46 - Regu
Mahesh alias Regu Maheswar Rao Vs. Rajendra
Pratap Bhanj Dev the importance of setting out the
sources of information in affidavits came up for
consideration and it was held that the sources of information
should be clearly disclosed. It was also held that real
importance of setting out the sources of information at the
time of presentation of the petition is to give the other side
notice of the contemporaneous evidence on which the
election petition is based and that will give an opportunity to
the other side to test the genuineness and veracity of the
sources of information.
Keeping in view the aforesaid law laid down by the Supreme
Court, the pleadings and evidence of the present case are
examined together with reference to the pleadings in
different paras and available evidence.
At para 4 of the petition, it is pleaded that had the returned
candidate would not have adopted the corrupt practice, the
petitioner would have been elected. At para 5 of the petition,
it is pleaded that the entire petition is solely based

particularly on the ground u/s 123(6) of the R.P.Act and at
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Para 6 it is stated that the maximum outer-limit of
expenditure was prescribed as Rs.16 lakhs for the Assembly
Constituency. The averments with respect to outer limit of
expenditure are not in dispute as would be evident from
Ex.P-5, which is a gazette of India wherein Chhattisgarh
State is placed at Serial No.26. For Assembly Election, the
outer limit is fixed at Rs.16 lakhs. The petitioner further at
para 7 has stated that if the petitioner would be able to show
the expenditure incurred was more than Rs.16 lakhs, then
necessarily the election has to be declared void.

Further at para 8 it is pleaded that respondent No.l1 the
returned candidate has spent more than Rs.16 lakhs. In this
para, the expenditure which was incurred more than Rs.16
lakhs has not been stated. The document for this purpose
has been exhibited as Ex.P-6 which is an expenditure
register wherein (at interval page 114) it shows that the
expenditure has been shown by Respondent No.1l as
Rs.8,48,290/-. The petitioner in his statement has stated
that according to him, the expenses of Rs.46,58,276/- has
been incurred and further has exhibited the document Ex.P-8
which is a Register of the expenditure observer wherein the
figure of Rs.14,01,802/- was shown. Now if we refer to Ex.
D-2, the figure accepted by DEMC (District Expenditure
Monitoring Committee) has been shown of Rs.11,72,702/-.
Therefore, the finality of the figure of over expenditure has
not been correctly pleaded and proved by the petitioner.

The petitioner further at para 9 of the petition stated that
some of the expenses were not included by the returned

candidate and further some of the expenses which were
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shown by the respondent have not been added by the
expenditure observer. It is stated that the expenditure
observer was obliged to include such expenses. Therefore,
the pleading is made that had the expenditure observer
would have added such expenses, the figure would have
been gone more than maximum prescribed limit. Reading of
this para would show that it is silent as to what figure was
excluded by the observer which were shown by the returned
candidate apart from the expenditure arrived at by the
Election Expenditure Observer. It would be the material
particulars and omnibus allegation cannot be held to be
sufficient and the entire over expenses have been pleaded.
As the instant election petition is based solely on fact that
expenditure was incurred over and above the prescribed
limit, therefore, this part of pleading is held to be completely
vague as the respondent could not be taken by surprise by
picking up a figure during evidence that such expenditure
has not been added by the observer. Had there been
pleading, the respondent/returned candidate could have
replied to it either by denial or admission but in absence of
it, the head-wise non-disclosure of income cannot be
considered. Further more, the reading of para 9 would
certainly lead to point out that allegations and accusation(s)
have been on the expenditure observer that certain
expenditure has not been included. The said expenditure
observer was not brought before the Court. Consequently
apart from the pleading, the plaintiff was required to call the
witness in evidence to prove this fact especially when the

expenditure observer was an enlisted witness. Therefore, the
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necessary conclusion is that neither pleadings have been
made as to what are the figures which were left out by the
Election Expenditure Observer nor it has been proved by the
petitioner by calling important witness. In the circumstances,
the Court may not sit to play the role of auditor over the
accounts so accepted by the expenditure observer.

Further Para 10 of petition starts with repeated averments
that the expenditure observer has not included certain
expenditure by the respondent/returned candidate from
01.11.2013 to 08.12.2013 and it is stated that the plaintiff is
in possession of various documents. Reading of the petition
would show that pleadings are absent as to what were those
documents, what was the source of information, what is the
authenticity of such document. Therefore, the best evidence
i.e., the election observer who could have thrown light on
these issues was withheld for the reasons best known to the
petitioner to prove the contents of Para 10.

Pleadings and evidence on expenses of nomination
rally took place on 01.11.2013 at para 10(a) - (a).
Now reverting to para 10(a) of the petition it would reflect
that the narrations have been made, in this para in two parts
i.e., of nomination rally wherein it is stated that (i) the
expenses towards construction of stage has not been added
and (ii) Further it is stated that 4000 - 5000 persons were
present in the meeting, most of them were wearing hats
having party symbol of lotus and more than 50 vehicles
were deployed. In order to prove the same, it is stated that
the source of information of such allegations are gathered

from the compact disk from which the photographs were
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taken. The quantification of expenses has been stated to be
Rs.1,11,500/-. Reading of the entire para do not disclose of
the averments that expenses were incurred by returned
candidate or his agent. Such pleadings are absent. In order
to prove the nomination rallies the petitioner has marked
CDs as Ex.P-9 & P-60. Admittedly, the CDs so exhibited are
not accompanied by any certificate as required u/s 65-B of
the Evidence Act. Therefore as has been held in the
foregoing paragraph that the CDs are not admissible in
evidence, no reference can be made to such CDs. The
photographs are marked as Ex.P-10 and since it is stated
that the photographs Ex.P-10 have been obtained from CD,
the CD having been inadmissible in evidence, consequently
Ex.P-10 photographs would also become inadmissible in
evidence. In this context Ex.P.30 has been marked by the
petitioner which is a communication that certain
videography of the nomination was sent to the record room
of election commission. The letter is purported to be signed
by the Deputy Election Officer. The reference of this letter,
however, is completely missing in the pleading. Similar
document is Ex.P-31 which is a 'Q' sheet. The pleading to
this effect is also completely missing in the petition. Now if
we refer to the reply of the respondent for use of the Stage,
it is stated that the stage is a permanent structure which
was constructed by the Municipal Corporation for which an
amount of Rs.1100/- was paid to the Municipality for the use
of stage. The returned candidate has denied the fact that
the people were wearing hats and caps of BJP symbols.

Since the evidence by petitioner about the preparation of
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stage and wearing of cap with BJP symbol are not based on
primary evidence as such it would be completely
inadmissible to act upon.

Further at para 70 of the deposition of the petitioner, it is
stated that the quantification of amount of Rs.1,11,500/- has
been stated on an estimation which is being arrived at after
viewing the CD. The expenditure is attributed to the
barricades and further petitioner had stated at Para 89 of
the deposition that with respect to the averments of para
10(a), number of vehicles with flag and banner has been
stated after viewing the CD. With respect to CD, P.W.2 P.
Dayanand the returning officer had stated that he cannot
say the CDs which were provided by him i.e., Ex.P-9 and
Ex.P-60 are one and the same. The same witness further at
para 10 again stated that the CD which has been placed and
exhibited before the Court cannot be said that the same CD
has been placed which was issued. Similar statement has
been made by P.W.3 U.S. Agrawal. The witness P.W.3 at
Para-3, on being confronted with the CDs exhibited has
stated that the CDs which were issued were containing the
date, time, particulars of the programme and the place and
it was written in the CD and the CD having been confronted,
he stated that he cannot confirm that the same CD has been
exhibited. On this issue DW-3 the Chief Municipal Officer
with respect to the stage had stated that for use of Gandhi
Maidan after obtaining permission from SDO, the premises is
allowed to be used and Rs.1100/- is being charged. It is
further stated that Rs.1100/- was charged from returned

candidate Ashok Sahu for the use of Gandhi Maidan. With
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respect to the stage, it is stated that the permanent stage is
constructed in Gandhi Maidan and no further erection of
stage is required. The Documents Ex.D-7 & D-8 have been
marked which show the position of the stage and Gandhi
Maidan. Therefore, comparing the pleadings and evidence
would lead to show that the petitioner has not been able to
establish by pleading and proof the expenditure at
nomination rally held on 01.11.2013. The oral evidence and
the source of information has been made only on the basis
of CDs which are admissible in evidence, therefore, such oral
evidence would also become inadmissible. In the result, it is
held that the allegations of para 10(a) about over
expenditure in the nomination rally have not been proved.
PLEADINGS AND EVIDENCE WITH RESPECT TO ALLEGED
EXPENDITURE OF PUBLIC MEETING OF SU. SHRI UMA BHARTI
HELD ON 09.11.2013 AT PARA 10(B)

(i) The petitioner has averred that 500 feet running
barricades were made therefore taking the rate of
barricades @ Rs.50/- per feet and Rs.50/- should have been
taken instead of Rs.1000/-. No quantification has been made
with respect to barricades in the pleadings. Further the
expenditure of Rs.6000/- for construction of stage has been
alleged to be not included thereby the total expenditure has
been quantified to be Rs.30,000/-. In such para, the source
of information has not been stated. It is also not pleaded
that the expenditure of Rs.6000/- for the stage was borne by
the returned candidate. The copy of the CD in this regard is
marked as Annexure P-11 and the photographs of the said
CD are marked as Ex.P-12. Further to prove Ex.P-62 the CD

of the rally of Uma Bharti has been stated at Para 49 by the
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petitioner. The respondents as against this has stated that
the barricades were not made and only bamboos were
installed and Rs.1000/- was paid for the tent used for the set
up. Ex.P-11 the CD has been stated to be obtained by the
petitioner from the District Election Officer. At para 71 of
deposition the fact of 500 feet barricades has been stated on
the basis of CD. In the statement of P.W.1 at para 73, it is
stated that the expenses of Rs.30,000/- have been written
after watching the CD. The witness P.W.2 the returning
officer on being confronted with Ex.P11 & P-62 has denied
the same and stated that he cannot say that the exhibited
CDs are the the same CDs which were issued. Similar
statement has been made by P.W.3, the video team in-
charge, therefore, the authenticity of the CDs cannot be
taken into consideration as the same have not been proved
beyond doubt and are not accompanied by necessary
certificates.

Since the allegations of para 10(b) with respect to source of
information is based on CD, therefore, after reading the
facts, pleading and evidence, it is held that the petitioner
has failed to prove the averments of para 10(b) with respect
to over expenditure incurred at rally of Su.Shri Uma Bharti.

PLEADING & EVIDENCE WITH RESPECT TO KALA JATHHA FOR
10.11.2013 TO 17.11.2013 AT PARA 10(c) OF THE
PETITIONER.

Now coming to the pleadings and evidence with
respect to performance of Kala Jathha, it is pleaded at para
10(c) that during the course of election campaign, Kala
Jathha had performed from 10th to 17th November, 2013. It

is stated that Rs.1 lakh 'might' have been incurred as the
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troop of Kala Jathha had come from out side of Kawardha.
The pleading do not disclose the source of information.
Further particulars of expenses of lodging, boarding etc.,
whether they stayed in a lodge or private house has not
been stated. The relevant document is marked as Ex.P-13.
The document Ex.P.13 purports a permission granted for
the purpose of Kala Jathha. The returned candidate had
stated that only 4 persons of Kala Jathha were engaged. The
returned candidate had admitted the fact that Kala Jathha
team had performed for 8 days. It is stated that 4 persons
were engaged @ Rs.2000/- per day and they were permitted
to move around on the vehicle. The petitioner in his
deposition at para 74 had stated that the “estimated”
expenses of Rs.1 lakh has not been disclosed by any one but
it is stated on the basis of the permission granted. It is
further stated that since the performance was made from
10.11.2013 to 17.11.2013, as such, he has “estimated” the
expenses of Rs.1 lakh. The pleading shows the basis for
which “estimation” has been stated is not pleaded and
placed on record. Further at para 190 of the deposition the
petitioner has stated that the expenses of Rs.88,200/-,
66,150, 5000/-, 45,000/-, 4050/-, 39,050/, 22,050/- & Rs.
27,000/- have not been pleaded in the petition though had
stated in the affidavit. Further the petitioner has volunteered
that the expenses of Rs.1 lakh has been pleaded on
“estimation”.

Further at para 245 of deposition, it is contended that
petitioner himself has not seen the performance of Kala

Jathha, however stated that programme had taken place for
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which the permission was obtained. In this context, if the
affidavit attached with the petition is referred, at para (a) of
the affidavit, it is stated that the contents of para 1(a) to (o)
of the election petition are true to the personal knowledge of
the petitioner. Further again in the affidavit attached to the
election petition at para 2 it is stated that the contents of
paras 1 to 16 of the election petition are true to the personal
knowledge of the petitioner. Therefore, if the affidavit and
the statements are read together it contradicts each other
as at one part it is stated that he has not seen the
performance of Kala Jathha personally but in the affidavit
attached to the petition, it is stated that it is true to the
personal knowledge which includes the performance of Kala
Jathha. The petitioner further has stated that the entire
expenses has been asserted on the basis of assumption,
particularly, the amount of expenses has been stated in
examination-in-chief, but it does not find in the petition. If
the petitioner wanted to assert that particular amount of
expenditure has been incurred then in such a case, it is to be
pleaded. Neither the particulars of such pleadings are
present in the petition nor the proof of facts have been
established that the petitioner has personally seen the
performance of Kala Jathha. Therefore, on admission of
respondent No.l that Kala Jathha has been performed, it
cannot be presumed hypothetically that the expenses as
asserted by the petitioner was incurred. So the expenditure
estimated by the petitioner with respect to Kala Jathha, is
not proved beyond reasonable doubt. As a result, it is held

that the averments made in para 10(c) has not been proved.
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PLEADING AND EVIDENCE WITH RESPECT TO CULTURAL
PROGRAMME AT 8 VILLAGES ON 11.11.2013 & 12.11.2013 -
At para 10(d) it is pleaded that on 11.11.2013 &
12.11.2013 the cultural programme was conducted at the
instance of returned candidate at 8 villages. In reply to this,
the respondent has denied the entire averments. It is
further stated that cultural programme for the entire State of
Chhattisgarh was organized by the State B.J.P., and not by
the answering respondent and only loud speakers were
provided by this respondent which has already been shown.
The reading of petition would show that the source of
income again has not been stated in his pleading. At para
78 of the deposition, the petitioner has stated that the
expenses has been projected on the basis of permission
which was granted. Ex.P-14 is the document of permission
granted for such performance. The pleading is absent as to
in which villages such programmes were organized. Further
in deposition of P.W.1 at Para 246, it is further admitted that
the programmes which were conducted in 8 villages were
not seen by the petitioner in person. Further it is also
admitted that names of those persons who have seen the
programmes have also not been stated in affidavit and only
assessment of expenditure has been made on the basis of
permission granted. Therefore, when specific incidence of
over expenditure is alleged in such case the petitioner was
obliged to again prove the fact that the cultural programmes
were actually organized in 8 villages and the expenses as
shown, were incurred. Even if such permissions for the

purpose of programme are admitted, in absence of any proof
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that actually any programme took place at the instance of
Respondent No.1l, the returned candidate, again the
presumption cannot replace the burden of actual proof.

In the result, the pleading and evidence made at Para 10(d)
would lead to show that the petitioner has categorically
failed to prove the fact that actually the programme had
taken place with an expenditure as stated by the petitioner.
So from the pleading and evidence, it cannot be held to be
proved that Respondent No.l has incurred the expenses in
such cultural programmes as alleged by the petitioner.

PLEADINGS AND EVIDENCE OF RALLY OF SHRI NARENDRA
MODI AS PLEADED AT PARAS 10(e) & 10(f) - With respect to
rally of star campaigners, at para 10(e) & (f) the expenditure
has been pleaded about the rally conducted by Shri
Narendra Modi. It is stated that number of vehicles were
used with the flags and posters of BJP and the persons who
participated in the rally when asked by the observer, they
had stated that they had come at the instance of the
returned candidate. The said rally was stated to be
organized on 14.11.2013. The pleading shows a list of 12
vehicles with flags and banners. It is further pleaded that
amount of Rs.20,300/- ought to have been shown or added
by the returned candidate or by the observer in the
statement of account. Further reading would show that it is
alleged that the said meeting was addressed by Narendra
Modi, Chief Minister of Gujrat and Dr. Raman Singh, Chief
Minister of Chhattisgarh wherein 15000-20000 people were
present. The barricades have been stated to be used for

1000 feet and thereby Rs.50,000/- towards expenses should
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have been added as per the rate fixed by the Election
Commission, therefore, less amount has been added. In
reply to this para, the returned candidate has stated that it
was a meeting of two constituencies i.e., Kawardha and
Pandariya. Kawardha is a constituency where the returned
candidate and petitioner had contested. In reply, it is further
stated that the entire expenses for the banners had been
shown in the account. Further in reply it is stated that the
vehicles were passing through the road at the time were
shown and only one vehicle was having banner and
permission and the rest of vehicles were of passersby or
visitors. It is further stated in reply that the respondent has
paid Rs.43,530/- towards expenses of tent house and
bamboos. Reading of para 10(e) & (f) would indicate that
source of information has not been stated.

In order to establish the said rally, the petitioner has placed
on record Ex.P-15 the CD, P-16 the photographs taken out
from the said CD (P-15). The other CDs are marked as Ex.P-
63, Ex.P-64 & Ex.P-65. Admittedly all the CDs do not contain
any certificate as required u/s 65B of the Evidence Act.
Therefore, as discussed hereinbefore, are inadmissible in
evidence. So the entire source of information as has been
stated to be is based on CD and the pleading made in this
regard cannot be accepted.

Now if the statement of the petitioner is referred, the
averments have been made that on 14.11.2013 a public
meeting was held by Shri Narendra Modi of Bhartiya Janta
Party in favour of Ashok Sahu and the CD was stated to be

Ex.P-15. It was stated that the said CD was obtained from
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the District Election Officer. With respect to Ex. P-63 which
is stated to be CD of the public meeting held by Shri
Narendra Modi in favour of Ashok Sahu at Sardar Patel
Ground it is stated to be obtained from Collector's office.
Ex.P-64 is stated to be a CD wherein Pramod Kumar the
expenditure observer has been shown to have been making
enquiry with respect to the same rally of Narendra Modi with
respect to the vehicle used by the persons participated in
such meeting. EX.P-65 has been stated to be the CD of the
same rally organized by Narendra Modi wherein it is stated
that it was obtained from Collector's office. Therefore, two
statements are on record. The CD Ex.P-15 has been stated to
have been received from the District Election Office whereas
the other CD has been stated to have been received from
the office of Collector. Further the the deposition of
petitioner at para 81 would show that the petitioner has
stated about the number of vehicle which has been shown in
the petition is deposed after watching the CD. At para 82 of
deposition the petitioner further stated that the averments
of para 10(e) of the petition with respect to expenditure of
Rs.20,000/- has been made after watching the CD. Paras 83
& 84 of deposition further stated about the presence of
15000-20000 people, which is made on the basis of CD. Itis
also stated that facts are narrated both on the basis of CD as
also on the personal information as he had happened to pass
through the place on the same day of rally. The petitioner,
however, has denied the averments that he has personally
seen the said rally of Narendra Modi on 14.11.2013.

Further at Para 247 the petitioner has stated that the
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averments of para 10(e) & 10(f) with respect to number of
persons present at the rally organized on 14.11.2013,
assertions have been made on the basis of CD. The
petitioner had admitted the fact that in para 10(f) of the
petition it was mentioned that about 15000-20000 people
were present in the rally. On being specifically asked, in
reply, the petitioner has stated that at para 15 of the
affidavit, the presence of 10000-12000 people has been
mentioned on the basis of CD since he had seen the CD at
the time of filing the petition as also thereafter. The
statement would show that the petitioner has maintained
the stand that both the statements are correct about the
number of people present i.e., 10000-12000 made in the
affidavit and subsequently as has been stated of number of
people of 15000-20000. The pleading and evidence would
show that with respect to rally at one part the petitioner has
contended that the entire use of expenditure like tent,
barricades further running of vehicles and the presence of
persons have been made on the basis of CD and further in
cross-examination it is stated that he himself has seen the
rally on the same day as he was a passerby. Therefore, the
inconsistency in pleading and proof exists. Further if once
the CDs are produced as source of information is revealed
on the basis of CD then in such eventuality by virtue of
section 59 of the Evidence Act, oral statement would be
inadmissible in evidence.

With respect to oral evidence reading it with the pleading,
the source of information has been stated to be from the CD

and if the CDs are inadmissible then in such case entire base
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of allegations fall to the ground. It is noteworthy to add that
when the allegation of corrupt practice is made mainly on
the ground of expenditure over the limit prescribed, the
proof of evidence in election petition being the quasi
criminal in nature, it has to be specifically pleaded and
proved that the said expenses were made with the consent
of the candidate and it would be necessary to aver the facts
that the candidate has incurred expenditure or has
authorised any person to incur the expenditure or that his
election agent has incurred the expenditure and further the
candidate has undertaken the liability to reimburse. So in
absence of clear proof, pleading and evidence it would be in
the realm of conjecture requiring the Court to draw inference
by adopting an involved process of reasoning and that would
not satisfy the requirement of the pleading of the material
facts and proof thereof. Therefore, the averments of
expenditure of rally conducted by Shri Narendra Modi has
not been proved beyond reasonable doubt.

PLEADING AND EVIDENCE OF RALLY ORGANISED BY Dr.
RAMAN SINGH ON 15.11.2013 - With respect to road show
held by Raman Singh, the Chief Minister of Chhattisgarh on
15.11.2013 at village Podi and Kawardha, it is pleaded at
para 10(g) of the petition that the observer has added an
amount of Rs.3840/-, but at least a sum of Rs.10,000/-
should have been included. In reply, the respondent has
stated that the amount of Rs.1250/- has been shown for the
expenditure incurred for the stage and loud speaker. It has
been stated by the respondent that it was a road show

ending on a particular place and therefore, the small
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gathering of road show was addressed by Dr. Raman Singh
and there was no need to install a full stage. In this para of
petition, the source of information has not been stated. It is
also not specifically pleaded whether respondent No.1 was
present in the said road show or gathering. The information
has been stated to be based on Ex.P-18 i.e., compact disk.
Admittedly no certificate has been attached as required u/s
65-B of the Evidence Act, therefore, the source of
information as has been stated to have been based on the
CD cannot be accepted as the CD itself is inadmissible in
evidence. At para 52 of the statement, the petitioner
contended that the said CD Ex.P-66 was taken from the
Collector's office and categorically contended that the
allegation of road show conducted by Raman Singh is based
on the basis of CD.

With respect to averments made in para 10(g) of petition,
the statements have been made at para 86 of deposition.
The petitioner at Para 248 of deposition has admitted that
he has not stated that the said road show was related to the
election. If the pleading and evidence are read together, it
would go to show that the pleading and evidence of facts are
adduced on the basis of CD. Nowhere it is stated that the
programme was organized by the returned candidate or the
returned candidate was present at such road show.
Therefore, the allegations so made at para 10(g), the
petitioner has not been able to prove the fact to the
satisfaction of the Court that the rally organized by Raman
Singh was at the behest of the returned candidate so as to

hold the expenses at the instance of respondent returned
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candidate. Therefore, in the facts and circumstances, the
averments of para 10(g) with respect to corrupt practice
cannot be held to be proved.

In the context of above, the petitioner has further contended
that for the second phase of Kawardha polling, no list of
candidates of star campaigners was given within the
stipulated time and date. It is contended that the notification
was made on 25.10.2013 and therefore, as per Instruction
38 of the Hand Book Instructions and Section 77 of the R.P.
Act, 1951 if the list has not been given within 7 days to the
Election Commission and the Chief Electoral Officer from the
date of notification, the traveling expenses has to be
included in the expenses of returned candidate. The
documents with respect to communications on relevant
issues are marked as Ex.D-4, Ex. D-9, & Ex. D-10. Now the
question arises as to whether they satisfy the requirement of
Explanation-2 to Section 77(1) of the R.P. Act, 1951 ? The
section mandates that the list of the leaders of political party
i.e., the star campaigners should have been given within a
period of 7 days from the date of notification. Admittedly,
the notification for election was made on 25.10.2013 for the
second phase of election of Kawardha. The communication
Ex.D-4 is the letter dated 02.11.2013 which purported to be
sent by the Joint Chief Election Officer D.D. Singh to the
District Election Officer and the Collector, Kawardha. The
Letter is with enclosures. It includes the letter of BJP of C.G.,
dated 01.11.2013 and enclosure of letter and list of BJP
Election Cell, Delhi dated 31.10.2013 along-with list of star

campaigners. Perusal of the entire Ex.D-4 alongwith
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enclosure would reveal that it contains a letter sent by BJP
Chhattisgarh Pradesh on 01.11.2013 along-with the Letter of
office of BJP Delhi dated 31.10.2013 which is an
endorsement of the receipt of 31 October, 2013 by Election
Commission of India. By such letter, the BJP Election Cell,
Delhi had given the list of star campaigners to Election
Commission, New Delhi. Perusal of the list of star
campaigners would show that it includes the names of Shri
Narendra Modi, Dr. Raman Singh and Su.Shri Uma Bharti at
Serial No. 3, 9 & 13.

The witness D.D. Singh who was examined as P.W.6 has
stated that he was working as Joint Chief Election Officer at
Chhattisgarh and was posted during the period of election of
2013. He has further stated at Para 8 that the list of star
campaigners for the second phase was deposited by the BJP
party at Election Commission at Delhi on 31.10.2013 and
with the Chhattisgarh Chief Election Office on 01.11.2013
which was further forwarded by him by letter dated
02.11.2013 to the Collector and District Election Officers.
The document Ex.D-4 was confronted at the time of cross
examination to the plaintiff witness. In the result, as it was
confronted during cross examination, the same is admitted
for the purpose of evidence. The document Ex.D-4 is also
attached with the letter dated 01.11.2013 of BJP was sent by
Naresh Gupta who is examined as D.W.2. Naresh Gupta has
not denied his signature. The enclosure of Ex.D-4 letter is
also marked as Ex.D-10. Therefore, Ex.D-10 & D-4 are one
and the same. Ex.D-9 is the list of star campaigners

submitted by the office of BJP Delhi dated 31.10.2013. The
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list of campaigners was deposited in fulfilment to section 77
of the explanation (2) of Representation of People Act, 1951
and the said letter is along-with the letter which also forms
part of Ex.D-4. The instructions issued by the Election
Commission vide Instruction No. 5.6.1 would show that it is
a direction with respect to the expenditure on account of
travel expenses of star campaigners. The instructions have
been issued that the Chief Electoral Officer after receiving
the information during the prescribed period regarding list of
star campaigner from the recognized political party shall
make it available to all the Returning Officers/District
Election Officer/Expenditure Observer and place it on their
website. Therefore, the instruction as is given would show
that compliance was made by the Chief Electoral Officer in
terms of such instructions and in furtherance of explanation
(2) of Section 77 of the R.P. Act.

Now if we refer to document Ex.P-50, it refers to demand
made by the petitioner under RTI with respect to various
documents. In such demand at Serial No. 17 the petitioner
has asked for details of programme i.e., all the documents
and the CD of the star campaigners and other campaigners
namely Pawan Diwan, Madhusudan Yadav, Abhishek Singh
son of Chief Minister, Veena Singh wife of Raman Singh Chief
Minister etc. The said document is a handwritten document
which is of 05.05.2014. The petitioner in his statement at
para 112 stated that he do not remember that how many
times, he had asked for the list of star campaigners and
stated that for the second phase of star campaigner he

made an application on 05.05.2014.
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If the statement is further examined with respect to
document Ex.P-50 the demand, a close scrutiny thereof
would show that the petitioner had not requested for any list
of star campaigner but instead had requested for document
relating to programmes of star campaigners along-with CD.
At para 50 of the statement of the petitioner, the petitioner
had again stated that he applied for a list of star witnesses
of second phase as per Ex.P-50 and again had asked for the
list of star campaigner and had also asked for the copy of
star campaigner on 30.12.2013. Therefore, two demands are
stated to have been made by the petitioner for the list of
star campaigners on 30.12.2013 & 05.05.2014. Admittedly,
the document dated 30.12.2013 is not on record. The
election petition was filed on 20th January 2014. So with
respect to the availability of list of star campaigners, as per
the Instructions of Election Commission No0.5.6.1, the same
was required to be placed on website and evidence available
would indicate that it was complied. So in order to prove the
fact with certainty the petitioner could have availed those
documents from the website or could have placed the facts
on record that even in the website the said list of political
leaders were not available. A close reading of document of
demand Ex.P-50 would show that it is dated 05.05.2014. The
election petition was filed on 20.01.2014, therefore, it can be
inferred in absence of any evidence that petitioner had not
made any effort to get the list of political leaders at the time
of filing of petition and demand was made subsequently,
therefore, as appears only on assumption and presumption

the statements of non-submission of list of political leaders
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have been made. So considering the available facts jointly
would indicate that in reply to RTI made by the petitioner,
reply to demand clause 17 prescribing as ‘Nirank’ (zero) can
not be interpreted that no list of political leaders i.e., star
campaigners were communicated by the political party BJP.
It is not a case of petitioner that the documents Ex.D-4, D-
9, D-10 which pertains to communications of names of star
campaigners are stated to be forged. So as observed that
list of star campaigners was furnished the second aspect
would be what would be the starting point and last date of
such submission to get the benefit to the explanation clause
(2) of Section 77(1) of R.P.Act, 1951. Admittedly, the date of
second phase of notification was notified on 25.10.2013.
Therefore primafacie the 7th day appears to be on 01.11.2013.
In order to calculate whether the list was submitted within 7
days of notification, it would be necessary to make a
reference of section 9 of the General Clauses Act 1897. For
the sake of brevity Section 9 of the General Clauses Act is
reproduced hereinbelow:

S.9. Commencement and
termination of time,-(1) In any [Central Act]
or Regulation made after the commencement
of this Act, it shall be sufficient for the purpose
of excluding the first in a series of days or any
other period of time to use the word “from”
and, for the purpose of including the last in a
series of days or any other period of time, to
use the word “to”.

(2) This section applies also to all [Central
Acts] made after the third day of January, 1868,
and to all regulations made on or after the
fourteenth day of January 1887.”
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Therefore by application of the aforesaid section, when the
notification was made on 25.10.2013, such date would be
excluded and by addition of 7" day the last for submission of
list of political leaders/star campaigners would be on
01.11.2013. The document Ex.D-4, Ex.D-9 and Ex.D-10
would show that the list of leaders by Bhartiya Janta Party
was supplied on 31.10.2013 at Election Commission, New
Delhi and similar list was deposited with Election
Commission, Chhattisgarh on 01.11.2013 by Ex.D-10.
Therefore, it can be safely presumed that the list of leaders
was deposited by BJP within 7 days of notification of election.
Besides this, further when reference is made to section
114(e) of the Evidence Act it raises a presumption of
correctness with respect to fact that the Court may presume
that the judicial and official act have been regularly
performed. The relevant part of section 114(e) of the
Evidence Act is reproduced hereinbelow.

114. Court may presume existence of
certain facts.--The Court may presume the
existence of any fact which it thinks likely to have
happened, regard being had to the common
course of natural events, human conduct and
public and private business, in their relation to the
facts of the particular case.

(e) that judicial and official acts
have reqgularly performed;

In this context, witness P.W.2 P. Dayanand in his statement
at para 2 has stated that he was a returning officer for the
election of 2013. At para 21 he admitted that for the second
phase, he has received the list of star campaigners in his

office and the said list was received before the time period.
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The witness P.W.6 D.D. Singh who was the Joint Election
Officer of Chhattisgarh at para 1 has stated that he was a
Joint Election Officer and further at Para 8 has stated that
the list of star campaigners was received at office election
commission on 31.10.2013 and in the office of Chhattisgarh
Election Commission on 01.11.2013 and it was forwarded by
him to the Collector and District Election Officer on
02.11.2013.

Therefore, considering this statement along-with document
Ex.D-4 & Ex.D-10 it would raise a presumption that
necessary formalities as required were complied with. In
order to draw such analogy the principle as laid down in a
case law reported in AIR 1934 Privy Council 217 -
Mohammad Akbar Khan Vs. Mian Musharaf Shah may
be referred which lays down that in absence of any evidence
to the contrary, it ought to be presumed that all necessary
formalities were complied with.

Witness Naresh Chandra Gupta (D.W.2) has stated that the
list of star campaigners was submitted to the Chief Election
Officer, Chhattisgarh, as such if the link of chain of
correspondence is proved with reference to the Statement,
the statement of Election Officer would be of much
relevance who was in custody of the said document and has
deposed in favour of submission of list. The instruction of
Election Commission at instructions 5.6.1 mandates to
forward copy of list of political leaders to Collector, District
Election Officer, Expenditure Observer etc. So the ratio laid
down in AIR 1957 SC 857 Mobarik Ali Ahmad Vs. The

State of Bombay (at Page 864) would be applicable in the
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facts of the case. The Court held thus:

“It may also be proved by internal
evidence afforded by the contents of the document.
This last mode of proof by the contents may be of
considerable value where the disputed document
purports to be a link in a chain of correspondence,
some links in which are proved to the satisfaction of
the Court. In such situation the person who is the
recipient of the document, be it either a letter or a
telegram, would be in a reasonably good position
both with reference to his prior knowledge of the
writing or the signature of the alleged sender limited
through it, may be as also his knowledge of the
subject matter of the chain of correspondence, to

speak to its authorship.”

Here the evaluation of evidence would show the genuine link
of chain of correspondence and its authorship has been
established thereby all proof of genuineness of the
correspondence of Ex.D-4, Ex.D-9 and Ex.D-10 is established
that the list of star campaigners was submitted by BJP in
compliance with explanation 2 of section 77(1) of the R.P.
Act, 1951. and it is proved that the list of political
leaders/star campaigners were communicated to election
commission and the Chief Electoral Officer within 7 days of
the notification. As a result, the travelling expenses incurred
over such star campaigner cannot be included in election
expenditure of the candidate.

THE PLEADING & EVIDENCE WITH RESPECT TO THE ROAD
SHOW BY Dr. RAMAN SINGH AT PARA 10 (g) OF THE
PETITION - With respect to road show held by Dr. Raman
Singh on 15.11.2013, it is mentioned at para 10(g). The

petitioner has stated that the stage of 500 square feet was
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made but only Rs.3840/- was added as expenditure. In this
para also the source of information has not been stated and
it has been stated that on the basis of Ex.P-18 the C.D, the
averments have been made. The respondent returned
candidate has denied the averments of para 10(g). It is
stated that only the amount was paid for the stage and the
loud speakers. The documents to prove the contents of
pleading is CD Ex.P-18. P.W.1 has further stated that the
photographs were taken from Ex.P-18 CD and was marked
as Ex.P-19. Another CD is marked as Ex.P-66 which has
been stated to have been obtained from the Collector's
office. Reading of para 10(g) would further indicate that the
road show of 15.11.2013 is not alleged to have been related
to the election which is further corroborated by the
petitioner at para 248 of his deposition. Therefore, the
analysis of the entire pleadings and evidence would show
that the pleadings have been made on the basis of CD.
Since the CD do not contain the certificate as required u/s
65-B of the Evidence Act, the same is inadmissible. As the
CDs Ex.P18 & Ex.P-66 are inadmissible in evidence,
consequently, the photographs Ex.P-19 taken out from the
CD would also become inadmissible.

PLEADING & EVIDENCE OF MOTORCYCLE RALLY AT PARA
10(h) - At para 10(h) of petition the pleading is made that
the rally of 100 motorcycles carrying with flags was
organized propagating the cause of returned-candidate and
the rally of motorcycles was to pass through 35 kilometers
long way and the expenditure of Rs.15,000/- has been

projected. To establish such facts, the petitioner has proved
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Ex.P-20 wherein it shows that a permission for the rally of
motorcycles from village Khara to Samnapur was given for
17.11.2013 from 2.00 p.m., till the end of campaign. In
response to it the returned candidate contended that the
rally could not be organized and carried out as the time was
very short since the permission was given from 2.00 p.m.,
onwards and the closing time for canvassing was uptill 5
p.m., on 17.11.2013. In statement of petitioner at para 94, it
is stated that organisation of the motorcycles' rally was
informed to the petitioner by the workers. It was further
admitted by the petitioner as to when and where such
information was given by the supporters has not been
disclosed. The petitioner has further stated that the
information was given by Ashok Chopda and Ayub Khan of
Raja Nawagaon but this fact has neither been stated in the
election petition nor in the affidavit. Therefore, it is evident
that only on the basis of hearsay evidence the petitioner has
stated that the motorcycle rally was organized, but whether
actually it took place has not been proved.

At para 10(i) it is stated that for the purpose of propagating
the cause of returned candidate, 18 vehicles were used but
8 vehicles have been shown by the observer and further
stated that though the permission for 18 vehicles were taken
but in such garb, hundreds of vehicles were used including
two wheelers and 4 wheelers. Therefore, an additional
amount of Rs.17,300/- should have been added. The entire
reading of this para goes to show that it is silent about the
source of information. It is also not stated that what was the

basis to make such allegation and whether the expenditure
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was made by the returned candidate or not. In reply, it is
stated that 18 vehicles were used and an amount of
Rs.3800/- (it should have been Rs.30,800/-) as expenditure
was incurred. The statement of petitioner would show that
such averments were made at para 98 only on the basis of
permission which was granted to respondent No.1 vide Ex.P-
21. At Para 100, it has been further stated that averments
of hundreds of vehicles were plying was made on the basis
of general talk in the area. The petitioner admitted the fact
that he has not stated as to who has disclosed these facts
and again has resorted to CD as source of information.
Therefore, the pleadings and evidence would go to show that
it is very vague in nature and no definite evidence is on
record to show that actually how much number of vehicles
were used on the day. Again the evidence of the petitioner
is based on hearsay and therefore on the basis of permission
actual expenditure of assessment cannot be done.

Further with respect to pleading at para 10(j) of expenses
incurred on polling day, it is pleaded that at about 386
booths were functioning and on each booth agents were
appointed and the returned candidate though has shown
Rs.38,600/- but it is less by Rs.14,000/-. It is further stated
that 7 vehicles would have been plied by the respondent and
therefore another figure of Rs.52600 should have been
added. In reply to it, it is stated by the returned candidate
that the polling agents were local residents and therefore, no
vehicle was used and breakfast and lunch were provided @
Rs.200/- per head. The pleadings if are examined, it would

show that the figure has been assessed on the basis of



88.

66

presumption. The source of information has also not been
stated. The petitioner in his evidence at para 101 admitted
that the expenses of Rs. 14000/- has not been disclosed but
stated that on the basis of guidelines, it is presumed. About
the distribution of food packets the petitioner stated that in
2-3 booths he has seen that food packets were distributed
whereas in respect of other books about the distribution of
food packets, it is stated that the information was received
from the workers. Therefore, no primary evidence is placed
on record and evidence of distribution of food packets is
confined only to 2-3 booths, rest of the information has
been stated to be on the information of the workers is
hearsay. Though the petition supported by the affidavit
states that the averments of petition have been made on
the basis of personal knowledge, but the evidence destroys
the same. In the result, for the reason of conflict of
statements and hearsay evidence, the petitioner has failed
to prove the contents thereon.

At para 10(k) of the petition, the pleading is made about the
programme of 18.12.2013 (wrongly typed as 08.12.2013)
when the counting had taken place. It is stated that 15
agents were deployed by respondent No.1 and only
expenditure of Rs. 2030 /- has been shown but Rs.10,000/-
should have been incurred. The pleadings are also vague as
the source of information has not been pleaded. It is also
not pleaded that the said expenditure was made by returned
candidate or his agent. In reply it is contended that the
counting agents were local residents and therefore no

separate vehicles were used. It is further stated that the
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returned candidate has provided breakfast and lunch for
which the expenses were counted for. Now reverting to
evidence of the petitioner, at para 104 of the statement, the
petitioner admitted the fact that it is not stated as to who
had given such information of 15 agents. He has further
stated that it was on his personal information. Therefore, no
evidence is on record to accept the version of the petitioner.
In the result, the pleading and evidence of para 10(k) also
fails.

With respect to para 10(L) and (m) the averments have been
made about the Ilist of star campaigners that the
communication was not supplied as per Section 77 of R.P.
Act and therefore the expenses are to be added. As
discussed earlier in the foregoing paragraphs it is held that
the list of star campaigners was submitted within the
specified time of 7 days from the date of notification,
consequently the expenses incurred by the star campaigner
was not included. The petitioner though had made
averments that the expenses of helicopter of Rs.70,000/- per
hour for service charges is quantified to Rs.7,86,520/- but
the source of information is again silent along-with the fact
that the pleading is absent to show that the expenditure was
made by the returned candidate. Even otherwise since it is
held that the list of names of political leaders was furnished
in terms of explanation (2) of Section 77(1) of the R.P. Act
1957, as such, the expenses incurred for travelling of star
campaigners/leaders of political party would be exempted to
be counted on the head of election expenditure.

The petitioner has exhibited the document as Ex.P-22 which
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is the list of the star campaigners. Ex.P-23 is document of
permission of landing of Dr.Raman Singh for 15.11.2013.
Similarly Ex.P-24 is exhibited which is also landing
permission of Helicopter of Dr. Raman Singh of 14.11.2013.
Ex.P-25 is the permission of landing of helicopter of Shri
Narendra Modi, the Chief Minister of Gujrat alongwith Dr.
Raman Singh. Likewise, Ex.P-26 is exhibited for landing
permission of Su.Shri Uma Bharti on 09.11.2013. Ex.P.28 is
also the landing permission of helicopter for 02.11.2013.
Exhibits P.23, 24, 25 & 26 purport that the said visit was
made by Shri Raman Singh, Shri Narndera Modi and Su Shri
Uma Bharti for election campaign for respondent No.1 Ashok
Sahu. Since their names were shown at star campaigners as
such the expenditure cannot be taken into account for the
purpose of expenditure made by R-1l/returned candidate.
Ex.P-28 purports that it was personal visit of Dr. Raman
Singh and therefore cannot be considered on the head of
expenses. The document Ex.P-33 is the expenditure for the
helicopter. Likewise P-46 is the receipt of expenditure for
helipad. Ex.P-47 is also a receipt of expenditure for helipad.
The document Ex.P-48 is a receipt issued by the Municipal
Council Kawardha showing payment to the Municipal Council
for water tanker. Ex.P.49 is also a receipt for landing of
helicopter. Ex.P-54 is the application to get permission for
landing of helicopter of Shri Narendra Modi, C.M., of Gujrat
and tour programme of Narendra Mody is marked as EXx.P-
55. The tour programme of the landing permission of
helicopter of Raman Singh for 18th & 19th is marked as

Ex.P-56. Ex.P-56 would show that it was for the purpose of
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Chief Minister to cast his vote at his native place i.e.,
Kawardha and tour programme of Chief Minister Raman
Singh is marked as Ex.P-56. Ex.P-57 is tour programme of
Uma Bharti. Again tour programme of Dr. Raman Singh is
marked as ex.P-58.

Perusal of the aforesaid documents would show that though
the documents have been exhibited, but no pleadings in this
regard has been made. Further more, the names of persons
i.e., Narendra Modi, Dr. Raman Singh, for whom the
permission was granted for landing of helicopter were
included in the star campaigners list.  Therefore, the
travelling expenses incurred for the star campaigners i.e.,
political leaders could not be included as per section 77
explanations 1 & 2 of the R.P. Act of 1951. The names of
star campaigners has been further corroborated by Ex.D-10
wherein the list of star campaigners was submitted at the
election commission of India on 31.10.2013 and further the
receipt of such list of star campaigners is proved by the
Chief Electoral Officer of the State as per Ex.D-4. The overall
evidence and pleadings would lead to prove that the
contention as has been made by the petitioner that the list
of star campaigners was not submitted cannot be accepted.
Therefore, the documents which have been exhibited for the
travel expenses incurred for the star campaigners become
completely ineffective for the decision of the issue raised.

It is further pleaded at para 10(n) that other campaigners of
BJP had come to Kawardha namely Madhusudan Yadav,
Pawan Diwan and Abhishek Singh and lots of vehicles were

used by them and the expenses have not been shown and
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therefore an amount of Rs.12,000/- should have been added.
The allegations itself are so vague that the petitioner himself
has not stated that how many vehicles were deployed and
where they were plying and at whose instance the vehicles
were used. It is also not stated that the returned candidate
had made an expenditure. It is alleged that Madhusudan
Yadav conducted the meeting. A perusal of the name of star
campaigner which is filed as Annexure D-4 would show at
Serial No.31, the name of Madhusudan Yadav is shown. The
evidence with respect to para 10(n) at Para 115 of
deposition, the petitioner has admitted the fact that he had
not pleaded that where and when Madhusudan Yadav had
organized the meeting.

Similar statement is made at para 117 which speaks about
Abhishek Singh and admitted the fact that he is local
resident of Kawardha. It is further admitted fact that when
and where Abhishek Singh had conducted the rally has not
been disclosed. With respect to Raghu Raj Singh at para 118
of deposition it is stated that the petitioner has not
mentioned that when and where Raghu Raj Singh has
campaigned and organized the meeting. He admitted this
fact that he was the chairman of Sugar factory which comes
under the Kawardha. On a suggestion being made, the
petitioner has stated that he has no knowledge that whether
Raghuraj Singh being Chairman of Sugar unit whether often
visits the sugar factory at Kawardha or not ?. With respect
to use of vehicles, at para 119 of statement, it is stated that
the number of vehicles have not been disclosed. The

petitioner though has stated that large number of vehicles
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were used but it is not pleaded in the petition which
vehicle was was used by whom and when and where the
vehicles were used. As against this the respondent has
stated that he has disclosed the use of vehicle by Pawan
Diwan and the expenses were stated in the account.
Therefore, pleadings and evidence with respect to expenses
incurred in various rallies has also not been proved as is
expected in the election petition.

At para 10 of petition, certain derogatory remarks made by
Madhusudan Yadav has been shown but consideration of this
averment becomes irrelevant as nothing has been placed on
record to substantially establish these allegations. Further at
para 11, the petitioner has alleged that the total expenses
incurred by the returned candidate was Rs.25,96,380/-. Itis
further alleged that the returned candidate has shown the
expenditure of Rs.14,01,800/- (as per the shadow register)
therefore, an amount of Rs.12,33,380/- towards expenditure
has not been included. In reply to this para, respondent has
stated that he has shown its expenditure as Rs.8,48,290/-
which is evident from the last page of Ex.D-6 signed by the
respondent and final figure accepted by the election
commission is shown at the last page Ex.D-2 to be
Rs.11,72,702/-. The witness P.W.2 the returning officer P.
Dayanand has stated at para 18 that the returned candidate
has raised objection with respect to the expenditure shown
by the observer as the observer has shown the expenses of
Rs.14,01,802/-. The officer further admitted the fact that the
objection made by the returned candidate was decided in

the meeting of DEMC Committee and further admitted that
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after considering the objection of Ashok Sahu, Rs.11,72,702/-
was accepted to be the correct and final expenditure shown
by the returned candidate.
The petitioner though has stated that no meeting of DEMC
was held but in order to establish the fact has not called the
expenditure observer in the witness box though his name
was proposed as a withess. The petitioner has challenged
the authenticity of expenditure of final figure made by the
expenditure observer of Rs.14,01,802/-. Therefore in order
to challenge such credibility, the expenditure observer who
settled the final figure should have been brought before this
court by the petitioner to demolish the final account settled.
Petitioner witness P.W.2 during cross examination at para 29
of deposition had admitted that DEMC meeting was held and
after the objection was raised by Ashok Sahu the expenses
shown in the shadow register i.e., Rs.14,01,802/- was
corrected.
The returned candidate (D.W.1) has stated that after the
objection was raised, the expenses were brought down to
Rs.11,72,702/-. Now if we refer to Document Ex.D-2 the last
page of Ex.D-2 shows an amount of Rs. 11,72,702/- is figured
out.
The document Ex.D-3 is the report of District Election Officer
wherein the expenses of account were reconciled as few of
expenses which were shown initially by expenditure
observer were not accounted for and likewise the expenses
accounted for by returned candidate which were not shown
by expenditure observer were considered like expenses on

banners and posters, expenses shown on the date of result
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dated 08.12.2013 etc. So the perusal of Ex.D-5 and Ex.D-3
would show that consequential calculation was arrived at
Ex.D-5 which the basis calculations were made at Ex.D-3 and
finally Rs.11,72,702/- was arrived at. So the contention of
petitioner on the basis of account so furnished, it is not
established that expenses over and above Rs.16 lakhs were
incurred.

If further reference is made to the petition at para 11, the
expenditure has been shown by the petitioner is
Rs.25,96,380/-. In the affidavit at para 20, the petitioner has
stated that the additional expenses of Rs.30,06,474/- was
incurred and with the addition of Rs.14,01,802/-, the amount
of expenditure inflates to be shown as Rs.44,08,276/-. In
further examination before the Court at Para 4, the
petitioner has stated that expenditure of Rs.46,58,276/- was
made by the respondent. Therefore, an inconsistency has
been shown in the figure of expenditure and the petitioner
himself has not been able to place the facts conclusively
about the correct figure. When the petition is primarily based
on over-expenditure, certainly it would be necessary for the
petitioner to substantiate the actual figure and minor
discrepancies may be accepted but not in the nature
pleaded and proved. It cannot be left open to the will of the
petitioner that at different points of time, different figures
are allowed to be floated to catch the respondent by
surprise.

So in the light of the discussion made herein above when
the case is examined, it would lead to show that the plea

raised on behalf of the petitioner while canvassing the
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commission of corrupt practice by respondent No.l, the
petitioner has failed to prove the same as it is a settled
principle that in the matter of election jurisprudence, the
success of a candidate who has won at an election should
not be lightly interfered with and any petition seeking such
interference  must strictly conform to the requirements of
law. The setting aside of election involves serious
consequenes not only for the returned candidate and the
constituency, but also for the public at large inasmuch as re-
election involves an enormous load on the public funds and
administration. The charge of corrupt practice is quasi
criminal in character. Therefore, a trial of an election
petition though within the realm of civil law is akin to trial on
a criminal charge. The allegations relating to commission of
a corrupt practice should be sufficiently clear and stated
precisely so as to afford the person charged with full
opportunity of meeting the same. Secondly, the charges
when put to issue should be proved by clear, cogent and
credible evidence. To prove charge of corrupt practice a
mere preponderance of probabilities would not be enough
and the charge will have to be proved to the hilt, the
standard of proof being the same as in a criminal trial.

Further while going through the pleading and evidence, it
would show that during the evidence minute particulars of
expenses head-wise was stated but the same do not find
place in pleading. As a consequence the returned candidate
was not provided with any opportunity to answer the same
in absence of pleading. The submission of the petitioner

that the pleadings were sufficient as it was held by this Court
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in its order dated 30.07.2014 cannot come to aid of
petitioner for the reason that at that stage when such orders
were passed the written statement by the respondent was
not filed. Subsequently after filing of the the written
statement on the basis of denial, the issues were framed.
Since in written statement the averments of petition were
not admitted, it was for the petitioner to prove the case like
nature of a criminal case and in absence of pleading, the
evidence could not be looked into.

Further Perusal of affidavit and statement before the Court
shows that lot of differences exists in the statement of the
petitioner. In the affidavit filed along-with the petition shows
that the averments have been stated to be based on
personal knowledge of the petitioner but in the cross
examination it was negated and narrated that the
information was gathered from other sources. Therefore, the
petitioner has failed to demarcate the line to prove that
which of the statements including particulars are true to the
petitioner's own knowledge and which of the statements
including particulars are true to the information of petitioner.
Further, the averments and the evidence led is vague and
they are in general statement without any evidentiary value
thereof. Therefore, on scrutiny of the entire facts i.e., the
pleading and evidence it would be in the realm of conjecture
to uphold the contention of the petitioner that the
expenditure were incurred over and above the limit as the
witnesses of petitioner i.e., returning officer itself had
admitted the fact that Rs.11,72,702/- was accepted as

correct expenditure. Such evidence led on behalf of the
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petitioner cannot be sidelined and for all purposes, the
witnesses of the petitioner has demolished the case of the
petitioner.

In view of the discussion made herein above, the Court has
no hesitation to come to conclusion that the pleading and
evidence are lacking to uphold the contention of the
petitioner and in the result the election petition is liable to
be dismissed.

Now reverting to Issue No.3 and Issue no.4 as to whether
the petitioner is entitled to be declared as a returned
candidate, the submission of the petitioner that since the
electors were purchased by incurring more expenses by the
respondent/ returned candidate, therefore, free will of
franchise was affected and in order to arrest the further
expenditure of public chequer, the petitioner should be
elected by applying the Duckworth Lewis law in Cricket field
is completely without any base or substance. Counsel for the
petitioner has placed reliance in (2015) 3 SCC 467 -
Krishna Moorthy Vs. Sivakumar and others and stated
that since the respondent candidate had resorted to
illegitimate canvassing, the election needs to be set aside by
declaring the petitioner to be returned candidate. The
proposition so advanced on the basis of law cited do not
support the petitioner in the given proved set of facts
available. The submission of the petitioner that ratable
distribution of the votes to be made of person who have
voted as NOTA i.e., “None of the Above” is misconceived. If
such logic is accepted, in such case it would destroy the

basic feature of the democracy.
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In view of the above conclusion, this Court is of the view that
the petitioner has failed to prove that corrupt practice was
committed by the returned candidate by incurring expenses
more than the prescribed limit. As an upshot of discussions,
the election petition is liable to be dismissed and is hereby
dismissed. No order as to costs.
Sd/-

GOUTAM BHADURI
JUDGE



