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Criminal Appeal No. 2 of 2000
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Sirpatiram, aged about 20 years S/o Ghasiyaram Occupation
Busmess R/o. Chechrupati, P.S. Kasdol, District Raipur, Chhattisgarh.

;e - | ---- Appellant (on bail)
i - Versus '
State of Madhya Pradesh.
. ---- Respondent
For the Appellant : Shri Goutam Khetrapal, Advocate.

For the Respondent/ State Shri Neeraj Jain, G.A.

Hon'ble Shri Jusiice Réien'dra Chandra Singh Samant

CAV Judgment

1. This appeal has been breferred against the judgment of conviction and

order of sentence dated iG.lO.ZOOO passed by the First Additional Sessions

Judge, Mahasamund, District Mahasamund, Chhattisgarh in Sessions Trial

No. 87 of 2000 whereby and whe}’eunder the learned Additional Sessions
| Judge _(;on\/icted the éppeliant under Section 436 of the Indian Pena! Code
- (for short "IPC’) and sentenced him to undergo rigorous imprisonment for a

period of three years and to pay fine of Rs.1,000/-, in default of payment of
 fine, to further undergo additional R for six months.

o

2. Cdnviction is impugned on the ground that without there being any iota

. of evidence, the trial COurthhas co.nvicted and sentenced thé appellant as

aforementloned and thereby commltted illegality.
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3. As per the case of the prosecution, on 1.5.1999, at about 10:00 am,

—rappellafnt — Sirpatiram came to the house of complainant - Ganesh Ram, in

his absfence and by pou_rihg kerosene over the roof of the house set it on
fire. E)?/ewitness — Pﬁoolbasan (PW-3), with the help of ot;]er eyewitnesses,
extinguiishe'd the fire. Complainant T_Ganesh Ram on.coming back to his
house saw that some articles of the hfouse had burnt and on inquiring from
his wifef ﬁ?ﬁdolb_asan (PWQS), he came to know that the ap’pellant, by pouring
keroseﬁ;e, had set t‘he house on fire and also misbehaved. Thereafter, the

; 4 - o
cqmpldinant lodged a written report (Ex. P/1) in the Police Station Pithora,
District: Mahasamund. On the basis of which, the First lnformationReportn

(FIR, Ex. P/2) was lodged.

4. Statements of the witnesses were recorded under Section 161 of the
Code of Criminal Procedure, 1973 (for short 'the Code'). After compl_et\ion of
investigation, charge sheet .Was filed before the First Additional Sessions
Judge, Méhasamund and the appellant was charged with offence punishable
under Section 436 of the IPC. Statement of the appellant was also recorded

under Section 313 Code in which he denied the charge levelled against him

‘and pleaded innocence and false implication. The trial Court after hearing

counsel for the respective parties and considering the material available on
record by the impugned judgment dated 16.10.2000 convicted and

sentenced the appeliant as mentioned above.
o

5. The grounds taken in the appeal by the appellant are that the defence

puf—forth by the appellant Was not considered by the trial Court. There are

o

many contradictions, omissions and improvements in the statements of the
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prosecutéion witnesses, which affect the reliability of the prosecution
evidencé. Hence, the appellant urged that thé conviction is bad in law. In
the alterénative, it has'also been prayed that the appellant may be given

benefit of provisions of the Probation of Offenders Act.

6. _Shri Goutam Khetrapal, Advbcate, who has been appointed from the

»
*

panel of;jthe High Court Legal Services Committee, has argued on behalf of
the appe}lt‘aﬁt and prayed that considering the grOund_s of defence taken in
J -

Ythe appe;al, the conviction and sentence imposed upd‘h the'appellant may he

set aside. )
7. On the other hand, Shri Neeraj Jain, Government Advocate for the

State argued that the conviction of the appellant is strictly in accordance with

law and there is no illegality or infirmity in the same warranting interference

by this Court. o ' | | SN

8. The only question to be adjudicated by this Court is whether the
evidence produced by the prosecution before the trial Court was beyond
-reasonable doubt and sufficient to inspire confidence for the purpose of

i holding the appellant guilty.

9. To decide the aforesaid question, | have heard learned counsel for the

'~ respective parties and perused the entire material available on record.
=5

10.  The only eyewitness in this case is Phoolbasan (PW-3). She has
stated that on the date of the incident, she smelled kerosene and, therefore,

____ came out of her house. At that time, she saw that the appellant threw a
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jerry-can of kerosene and a match-sti'ck over the roof of her house and,

therefore, the roof caught fire. This witness gave information of this incident

1o Binda and Dhanurjay. Later on, her husband's brother Gajendra _and his

wife céme to the place'bf the incident and extinguished the fire. Her
husban,;d returned home at about 12:00 noon and this wit‘hess narrated the
incident to him also. Her statement has not been contradicted and reverted

r

in her Cross-examinatidn. :
Ff.

11. Ganésh Nay;ﬂk (PW-1) is the husband of ?eyewitness Phdolbasan
(PW'—B); H; has stat(;g th_af When he reached home at about 12:.00 noon, he

séw '.that there was smell of kerosene. His wife, Phoolbasan (PW-3)
narrated him the whole incident. He called a meeting of elders of the village
in the evening and on their advic_e he presented the. application Ex.P/1 in
Police Station Pithora. Hé has also admitted his Si-'gnatures on the FIR,
Ex.P/2. In his cross-examination, the statement made by him in
examination-in-chief remains unchallenged and corroborative with the -

statement of eyewitness Phoolbasan (PW-3).

12.  Gajendra (PW-5), brother of the complainant has supported the
‘version of eyewitness Phoolbasan (PW-3) by stating that he was informed
by her about the incident and he helped in extinguishing the fire. This

statement has not been'challenged In his cross-examination.

[+

13. Jégbandhu (PW-4) is the eyewitness of the meeting held in the
evening on the date of incident. In this meeting, the comp'lainant narrated

that the accused did the act setting his house on fire. Shoklal Panda (PW-6)

ﬁigﬁf_ﬁpother witness, who was present in the meeting. He has stated that after
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being asked by the elders from the accused/appellant that for what reasons
he set ﬁhe house of the complainant on fire, he replied that he committed the
said act because his sister was raped. No gquestion was asked to the

witness in his cross-examination to challenge this statement.

14. Considering the evidence of the prosecution witnesses, it is found that

L3

the staiement of eyewitness Phoolbasan (PW-3) stands corroborated with

the statétrient of Ganesh Nayak (PW-1) as also with the statements of the

other witnesses. The fact that the house of the con:lplainant caught fire and

loss _Wés c;used to ﬁlm was never challenged by the appellant. The only
point for consideration is that the,presence of accused at the spot and the
act of commission of offence by hlm. In support of the prosecution case, the
evidence adduced by the p.rosecution is totally reliable and the prosecution
has done its duty by producing-beyon(’l reasonable eloubt and trustworthy

evidence. The defence of the appellant had simply been denial oﬁly. No

parallel story of the defence has been set up by the appellant before the trial

Court.

15. In view of the above discussion and the findings arrived at in this
-appeal, the conviction of the appellant under Section 436 of the IPC is found

to be proper which calls for no interference.

16.,, Another grourld which has been raised in this appeal in the alternative
is that the appellant should be given the benefit of the provisions of the
Prebatlon of Offenders Act. It has also been argued that the sentence
imposed upon the appeliant is too harsh, Which may be reduced to the

7_7_Reri0d already undergone by him looking to the fact that almost 16 years
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have already elapsed and that the appellant had.a grievance against the

complainant because of which he committed this kind of act.

17. Attention has been invited to paragraph 39 of the statement of Ganesh
Nayak ;(PW-l) made in cross-examination, in which he he_;s admitted that a
case ofg outraging modesty of sister of the appellant against Babulal, who is
son of ithis Witnesé_ is pending in 'thé concerned Special Court aﬁ Raipur.

There isafs0 an admission in examination-in-chief of Shoklal Panda (PW-6)

that the appellant replied to the query that he did the act because his sister

wa_s:répedf Hencef@the arg.u'menf on-behalf of the appeliant that the
appéllaént had .a grievance against the complainant has some substance .and"
being an illiterate and rustic vil]éger.he resorted to this kind of act which
comeséwithin the purview of poWers of this Court under Section 386(b) of
Code. The appellant has Suffered jall s'enfence for a périod of 5 days and he

has deposited the fine as ordered by the trial Court. BN

18. For the foregoing reasons, this Court is of the considered opinion that
this appeal deserves to be allowed in part. Accordingly, the appeal is

allowed in part. The judgment of conviction passed by the trial Court is

“hereby affirmed, however, the order of sentence of imprisonment is modified

and reduced to the period already undergone by the appellant. The appellant

is on bail and he need not surrender.

) . -_; Sdl-

(Rajendra Chandra Singh Samant)
Judge-




