IN THE HIGH CQURT OF CHHATTISGARH AT BILASPUR (CG)

WRIT PETITION No. <41 /2005

////M/s. Oswal Ispat Udgyog, A
Proprietorship Firm, through
Its Proprietor, Mool Chand

Jain, son of Late BAmarchand

PETITIONER

Jain, M/s. Oswal Ispat Udyog,

R/o. 240, Malviya Nagar, Durg
(Chhattisgarh)

VERSUS

' RESPONDENTS //1. State of Chhattisgarh,

Cﬁé N through Secretary,
-*LAf Department of Vanijyik Kar,
\ Dau Kalyan Singh . Bhawan,

q;; ...... *Qﬁggo - Raipur (Chhattisgarh)

TN O
ﬁmﬂx”“g& Pt 3. The Commissioner, Department
B ﬁﬁjfwfm< v of Vanijyik Kar, Raipur {CG)
LAIPVE
@ﬁﬁ 9 ~3. The Additional Commissioner,
Department of Vanijyik Kar,
Raipur (Chhattisgarh)
T .”lﬁwg/ ~4. The Deputy Commissioner,
f/w“_ 2 P?g@- Department of Vanijyik Kar,
{m¢“ D \‘?fﬁha District Durg {(Chhattisgarh)

/@i Commercial Tax Officer /
Additional Tahsildar, Circle
I, Durg {Chhattisgarh)

//6. The

Settlement Qfficer,

Under the Kar Vivada Samadhan
Yojana, 2000.Raipur.

-

-
WRIT PETITICN UNDER ARTICLE 226/227 OF THE

CONSTITUTION OF INDIA,

. PARTICULARS ABOUT THE PETITIONER

As per the cause title.

Department of Commissioner,
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HIGH COURT OF CHHATTISGARH, BILASPUR
WP No. 841 of 2005
o M/s Oswal Ispat Udyog, Durg
---- Petitioner
| Versus |
e State Of Chhattlsgarh&grs

" ---—- Respondent

For Petitioner : Shri Ra]geev Shrwastava Advocate.
For Respondents : Shri PK: Bhadun Govt. Advocate.

“Hon'ble Shn Justlce Prashant Kumarx Mishra

| Order On Board

21/06/2016

L The petltloner is a dealer registered under the Commercial Tax Act,

1994. For the assessment period 1988-89, 1989-90 and 1990-91, the

petitioner was in defaulf of payment of tax to the department. In order
to settle the pending disputes between the assessees and fhe
Government, the State Government formulated a scheme namely,
Madhya Pradesh Kar Vivad.S_émadhan“Yojna, 2000 (for short 'the
Scheme'). The scheme provided that the tax imposed and payable, |
'penal.ty and interest which relates O the year 1994-95 or‘ previous /
periods, which is in arrears wholly or partly as on 1% April, 2000 shall /
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be considered for “Samadhan . The scheme further categorized the/ /
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Samadhan amount in each category of the cases. -After the Samadhan
authority would calculate the Samadhan amount on which settlement

was to be arrived at, the defaulter was required to deposit the amount in

cash in the Government treasury, failing which Samadhan scheme shall

~ not be available or on compliance thereof, Samadhan certificate shaﬂ' be

issued for the full and final disposal of the amount of the arrears of the
dealer and :n__o"_pev’nal':'é(:f‘tio'ri- agaiﬁst ;hé?defaulte'r under any Act shall be

initiated.

2. The State Goverﬁﬁ;éﬁt thereéﬁgf framed Madhya Pradesh Kar Vivad

Samadhan Yojna NiYam,l"___IZOQQf‘(forr short 'the Niyam') prescribing .the

procedure for moving .tf}é_{_éppl_ication by the defaulter for availing the

- benefits of the scheme. Clause 2(1) of the Niyam defines the Competent

Authority to mean the Commertial Tax Officer of the circle -to whom
the submission of the declaration is expected. Samadhan Authority was -
defined under clause 2(k) to mean officer not below the rank of
Assistant Commissioner, Commercial Tax who will be autho_rised_ to
sanction Samadhan amount. Clause 3 of the Niyam provided that the
defaulter shall submit the application in the prescribed form I‘ in. .
duplicate before the ‘corlnpetént authority during the period from 1%
October, 2000 to 31 December, 2000 and the competent authority éﬂalll
give acknowledgment in writing of the receipt of the declaration.

Similarly, clause 5 provided that after receiving the declaration the

competent authority shall send the whole record relating to the
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verification of the amount of arrears to the Samadhan authority who

will scrutinise the case and sanction the Samadhan amount.

3. It is the case of the petitioner that apphcation along With déclaratioh to
avail the scheme was presented before the competent authority i.e,
Commercial Tax Officer, Durg, Circle I, Durg in two cases on
27.12.2000 and 30 12 2000 and . the thlrd application before the
Commercral Tax Offrcer Ralpur Crrcle I, Ra}_pur on 27.12.2000,
therefore all the applications were presented before the competent
- authority within tlme Howetier the applications have been chsmlssed
by the Additional Cornmlssmoer Commercial Tax, Raipur without
con51dermg them on olerite on the ground that they were» not receiye'd

within time.

4. Shri PK Bhaduri, Iearned' Govt. Advocate would submit that under the

Scheme read with the Niyam the petitioner was required to submit
aopl_ication before the competent authority ‘and obtain his signétu_res
which he has failed to do, therefore, the respondents cannot be blamed
for non—consideration of his application for the assessment year 1986-
87. He would also_submit that application for the remaining two years
i.e. 1987-88 and 1988-89 were considered under the Scheme, therefore,

prayer for these two years do not survive for consideration.-

5. The petitioner has submitted 3 applications under the Samadhan

Scheme by presenting the same in the office of Commercial Tax Officer,
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Durg or Raipur. The first application was pertaining to the period
1.7.1986 to 30.6.1987; the second application was for the assessment
year 1987-88 and the third application was for the assessment year
1988-89. The first application has not heen considered on merits and
rejected summarily vide Annexure-R/1 dated 12.4.2:001 on the grognd

that it was received by the Samadhan Authority after the prescribed

date. -

In respect of the second application for the ass-essm.ent year .1987—88,
.. statement has 'be'en_ _‘_&madé".ziﬁ'thg,writ petition, in subj ect matter in brief,
.t'hat dispute for this yearwassettled under the Samadhan Scheme and
the petitioner has Cleared che dues. Thus this application under the
Samadhan Scheﬁe.has been ré-;i:aered infructuous and does not survive

- for consideration by this Court.

. The third application presented before the Commercial Tax Officer,
Raipur Circle I for the assessment year 1988-89 was considered By,the
Samadhan authority and orders were passed informing the petitioner
about Samadhan amount to be deposited by him. As mentioned in para-
I of the AdditionalhReturn filed on 7.3.2009, which has not been
‘controvertéd, therefore, the matter is not open for consideration under
the Samadhan scheme because the same has already been considefed‘
and appropriate orders have been passed but the petitioner failed to

‘deposit the Samadhan amount nor challenged the said orders, thus the

same has rendered final. e ]
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. The above 1eéves this Court to consider as to whether non—considération
of the application under the Scheme for the period 1.7.1986 to
30.6.1987 on the ground that it was presented after the prescribed date™

is justified.

. After giving anxious consideration and particularly for the reason that
on respondems own showmg similar applications moved before the
_ Co_n}p'etent -aﬁthorify for the assessnienf jfear 1987f88 and 1988~89 have
been considered and orders were passed in petitioﬁéf‘s. favour and as a
matter of fact, for the year 1987—88, the petitioner was informed about
| Sramadhan amount and he_@e‘posited the amount to clear the dues aﬁd
for the year 1988-89, statéfﬁént has been made in the return that fhis-
applicaiioﬁ was also considered on merits and Sam-adhan amount was
informed to the petitioriéf but he failed to deposit the émount, there was
ébsolutely no reason for the respondents to have refus‘ed to consider the
application for the assessment year 1986-87 on merits and rejected the
same on the ground that it was not received by Samadhan authority

within time.

10.Otherwise also, once it is admitted in the return that the application was
submitted before the competent authority within time but was received
in the office of Samadhan authority after due date, the petitioner cannot

be blamed for the delay occasioned in between the office of competent

aﬁthority and the Samadhan authority.
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11.For the aforést'ated reasons, the petitioner's application under the }
Samadhan Scheme, 2000 for the assessment period 1.7.1986 to

30.6.1987 deserves to be considered on merits,

12.Accordingly, the Writ Petition for the application under the Samadhan
scheme for the year 1987-88 (Annexure-P/9) is dismissed as infructuous
and that of the year 1988-89 (Annexure -P/10) is dismissed as not
mamtamable as the same has already been Con51dered on merits and the

. 'apphcatlon for the assessment period 1.7.1986 to 30 6 1987 is remltted
back to the Samadhan Authorlty for consideration on merits, in

accordance with law; : ;_'_ P
13.No other points were raised before this Court at the time of hearing.

14.Till the petitioner's application for the aSsessrnént period 1986-87 is
" considered and decided on merits by the concerned authority, recovery

of arrears for the said period shall remain in abeyance.

Sd/-
' Prashant Kumar Mishra “

Barve



