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" HIGH COURT OF CHHATTISGARH. BILASPUR .

Criminal _Appeal No. 1660 of 1999

1. Lal Sai S/o Atal Gond, aged about 60 years.

2. Smt. Sukhmantiya Bai W/o Lal Sai Gond, aged about 57 years.

Bf‘)th are resident of wllage Jalke, PS Pasan, District Bilaspur (CG)

---- Appellants
- Versus
State of Madhya Pradesh through P.S. Pasan, District
Bilaspur, CG
o= ---- Respondent
ForApﬁelléhts ; None L
For Respondent-State , @ Smt: Madhu Nisha Singh, Panel Iawyer

Per P. Sam Koshy, Judg’
97/03/2016 :

1. The Appellants in the 1jnsta ésé"are husband and wife and have
- challenged the judgment of con\nctlon and sentence dated 23.03.99 passed by
the Specaal Judge (Atromhes) Bllaspur in Sessions Trial No. 406 of 1992. Both
the Appellants have been convicted under Sections 302/34 and 201 of IPC and

sentenced to undergo life imprisonment u/s 302/34 and rigorous imprisonment

for three years with fine of Rs.500/- ufs 201 with default stipulations.

2. Pending the Appeal before this Court Appellant No.1 Lal Sai died and as
such the Appeal abates with regard to himand now the Appeal survives only so

far as Appellant No. 2 Smt. Sukhmantiya Bai is concerned.

3.”  As per the prosecution, on 17 01.1992 at around 10 O'clock in the
morning the Appellants are said to have assaulted Indra Kunwar Bai (hereinafter
referred as 'the deceased’) by first dropping her on the floor and then the -

Appellant No.1 is said to have sat on the chest of the deceased and throttled her
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to death. While Appellant No.1 was throttling, Appellant No.2 was said to be
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holding the feet of the deceased. It is aileged'that after death of Indra Kunwar

Bai, th? Appellants with the help of PW-4, Purushottam hid the body inside the

‘house énd in the evening after it getting dark, the Appellant No.1 took the body

with the assistance of PW-3 Kripal Singh to a place near the field of Bodhan and

left it on a rocky road (path). They also left a bottle of liquor near the body so as

to givelit a picture of an accidentél fall under the influence of liquor resulﬁng in
death. | Merg Intimation Exhibit P-2 was recorded and the investigation started.

The desd=body was sent for postmortem to PW-7 Dr. K. S. Pendro on

% 19.01.1992.  In the course of investigation, no internal ’Or_;_:_éX_ter_nal injury was

found on the body. The dypcter-fﬁ 88 given a report stating that no definite

o

opinion could be formed reg cause of death and- that the death

occurred nearly 36 to 72 hours:prio ime of postmortem.

4. Subséquently, the matter was ut:to trial and the Court below after due

consideration of the eviden‘t;é:i\&f hgsaq@hne on record particularly that of the

prosecution witnesses reaé dhélusion that Appellant No.1 was the
main person to have assaulte.'d.. th.e...déc:e_ésed and that the role of his wife‘ ie.
Appel!ént No.2 was only of holdi_ng the feet of the deceased after she was
thrown down on the ﬂoof by Appellan{ No.1 with a common ihtenﬁon of killing
the dec_gased. Accordingly, the Court below holding Appellant no.2 guilty for the

offence under Section 302 read with Section 34 of IPC convicted and

sentenced her.

5.  State counsel after taking the Court through the entire evidence on record

submitted that the following grounds could be the submission in support of the

~ sugviving Appellant No.2:

In the instant case, the conviction of the Appellants is based on
conjectures and surmises. That the prosecution has miserably féiled to adduce

proper, cogéni and reliable evidence to substantiate their case and to prove the
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charge ‘:beyond reasonable doubts. So far as Appellant no.2 is concerned,

there is no allegation against the sole éurviving Appéllant of having played a
o

major role in the commission of the offence under Section 302 of IPC and
therefore Appellant no.2 should not have been convicted under Section 302 with

the aid of Section 34 IPC. That the entire conviction is based on circumstantial

evidence and in the absence of any direct eye witness's version, the secondary

evidence of circumstantial in nature ought to have been carefully and cautiously

scrutinized before git/ing a finding of conviction. That the conviction of the

Appellants Was on assumption and presumption and that the Court below has
i unnecejssarily- ‘drawn  presumption against the Appellants for basing the

conviction. * -

So far as the circuméta i is concerned, the law is well settled

that there has to be a comp[ete _h n of evenis starting from the period

immediately prior to the t|m o death till death and the said chain of

circumstances and links i_n’t:éircqn eg;tljr]g--thfe chain of events have to be cogent

and reliable. If the entire prosecu case is accepted to be true, even then
from the record it is evidently'cteér that the surviving Appellant No.2 had not
played ‘a vital role in commission of the offence except for the alleged holding of
the feet when Appellant No.1 was assauiting the 'deceased and therefore her'_
convictiqn .under Section 302/34 IPC is totally uncalled for. That the

prosecution story is also not worth relying for the reason that the deceased had

gone to the house of the Appellants where the Appellants had offered food and

drink to her. Subsequently, there was-an altercation and dispute in respect of

-certain cattle which were sold by one family to the other. |If there had been

strained relationship: the deceased would not have gone to the housé of the

Appellants and if there was a ﬂght among them, the question of providing food

and drink to the deceased again is beyond imagination and therefore, the

prosecution story itself leads to a great element of doubt. 1t is a settled position
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that even if there is a slightest doubt, the benefit of which is liable to be given to

the Appellants.

6. However, the State counsel justifying the co.nviction taking the Court

through the evidence submitted that this Court may keep in mind the fact that

the Appellants had a motive to kill the deceased which stands establi.shed from
the evidence of the prosecution witnesse_s who. have stated of there being é
dispute between the two families in _r,erspect of certain sale and purch.ase 6f
cattle.| The motive further_ stands establ_ished from the evidence of one of the

prosecu‘ﬁgn witnesses statlng to the extent of “the:Appellant No.1 going to the

house of the deceased and bringing the cattle from'her-"h'o_‘l,lse by un-roping
! 5 F g : R
them which was the genesis.

deceased leading to her déét" ) Th _ id '7‘<T;ontention of the prosecution stands
affirmed from the evidence of 'PV\‘I—3, ‘.P.W-4 & PW-5. It was contended tha;t the
chain o.f circumstances in the instant case is thus complete that there could not
have been any other inferénce but that of -the Appe"ants alone -having
commifcted the said offence. Similarly, the prosecution evidence that has come
on record clearly shows that when Appellant no.1 was assaulting the dece-ésed,

Appellant No.2 was holding the feet of the deceased ‘which by itself is sufficient

proof of the role played by the surviving Appellant No.2 in killing the deceased. -

lThus, there can be no hesitation that the role played by Appellént no.2 gets the
aid of Section 34 of IPC and t_hat the Court below has not committed any
illegality or infirmity while convicting Appel[aht No.2 gnder Section 302/34 qf IPC
nor can the impugried judgment be said ﬁto be contrary to the evidence or

perverse in any manner calling for an interference.

NI
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7. Having perused the record and upon hearing the submission of the
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counseil for the State it is noteworthy to take note of the fact that PW-7, Dr. K. S.

Pendro who conducted the postmortem has given a finding in his report Exhibit

'P-8 that there was no ligature or abrasion mark over the neck, abdomén and

chest. | The doctor further opined that no. definite opinion could be given for the

cause JOf death and that the duration of death was 36 to 72 house. Again a
query t§>eing made to the doctor h'e had‘replied that since decomposition of the
body hi’;\d started, no definite opinion .coiul_d be fo:rmed about the cause of death.
Likewise = the doctor in hls Court .sté:térheht_'has also made a categorical -
statement of n6’t ﬁnd_ing ény injury on the; body* of the dé'éé_aséd;in the course of

postmcérfenf specifically stating t ‘:‘”fft{h:er_e-was no ligature or ébré;Sio_n mark on

the external part of the body, - ; went on fo state that in fact, there was

no external marks on the body. Thus, from the medical evidence which has

come on record it is hard to ho!d he death of the deceased was homicidal

or for that matter it took pI o_f the alleged assault made by the.

Appellants. In the absenééi;;qf;g - medical evidence firstly ascertaining the

- cause of death, secondly ascertaining the fact that the death was homicidal in

nature: and thirdly the medical evidence not showing any injury mark both
external' or internal, the finding of guilty against the Appellants wouid not be

proper, legal and justified.

8.  Another aspect which has to be borne in mind is that even if the

prosecution story is accepted in its face value, the allegation against Appellant

No.2 is only that of holding the feet of the deceaéed when Appellant No.1 sat on

tﬁe chest of the deceased and throttled her to death. The recofd reveals that
none of the prose'cution witness has. given a cogent evider;ce of having
witnessed the Appellants assauiting the deceased or she had done something
predetermined to cause death of the deceased. Similarly, there is no evidence

on record by which it could be conclusively said that the surviving Appellant
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No.2 had a major role in the death of the deceased. Further, the evidence of

PW-3 and PW-4 which has been strongty relied upon by the Court below while

convicting the Appellants also would give rise to a great element of doubt for the

reason that PW-3 and PW-4 have stated in their evidence that they had assisted

the Appellants firstly in hiding the dead body and later in disposing off the same.
But surprisingly for the reason best known to the prosecution, PW-3 and PW-4
were not even prosecuted even under Section 201 of IPC which further gives

rise to doubt on the aspect whether these wrtnesses are planted witness or not

or else théy would have also been made an accused The prosecutlon would

'Y have taken proper steps even at a later stage for addmg them as accused.

"g

9, The statement of PW-"":'fu ' ”"”'gthens the doubt as he has admitted

in his cross—examlnatlon tha tement for the first tlme was recorded

after about one moth from the d ) dent and that in between he had not

disclosed this fact to any one i-lai:]e. Except for the deposition of PW-3

& PW-4 who are totally uqr_:eglglab ss:'f’__:here is no evidence to show as to

how the deceased reached' 1 ere the dead body was found. The

pla
versiofn of PW-4 is highly imp.rob.able for the reason that if the relations between
the Appellants and the deceased were strained, the deceased would not have
gone casually to the house of the Appel!ants enquiring about the cattle and
thereafter she would not have joined them in Iu_nch. So far as the PW73 is

concerned, he has totally denied his original statement that he had given to the

Policé in his examination-in-chief which itself further creates doubt on the

credlbrhty of this witness. The possibility of the deceased had a natural death

also cannot be ruled out from the over all evidence on record particularly the
medical evidence and therefore also the benefit of doubt should go in favour of
the Appellants. When all these facts cumulatively are taken into account, the

prosecution story creates a strong doubt in so far as to incriminate the Appellant -

for the offence. : |



Bhola

A

7

7

- 10. Tihus,- the prosecution has not been able to prove its case beyond all

reasonbble doubts against the Appéllant of having committed the said
\

offerice as there are various broken links between the events which have

been picked up by the Court below for conviction. Whereas, unless the

chain of event is complete and the evidence leads to irresistible conclusion

J

that it was the Appellants alone who have committed the offence, it cannot

be said to have proved the case of the prosecution.

11.  For the foregoing reééons we are of the opinion that Appellant No.2 in
% 8
the given facts and circumstances of the case, is entltled to be glven the

benefit 01’ doubt Accordlngly, the ]udgment of con\nctlon and sentence dated

23.03.1‘999 in respect of:fﬁppgl “4'2':- passed by the Specual Judge

(Atrocities), Bilaspur in Sessians Trial No. 406/92 deserves to be and is set

aside. Appellant No.2 nan{:erly Sn
nd

charges under Sections 302/34 01:of IPC. She is set at Iiberty subject

to the conditions of Section 437A CLPC.

12.  The appeal stands allowed.
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 Chief Justice .~ PSamKoshy
-~ el ST Judgerr
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;Sukhmantiya Bai is acquitted of the




