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 The writ petitioner is the appellant in this appeal, 

being aggrieved by orders passed in writ petition. The facts 

are not in dispute.  

Heard learned counsel for the appellant and 

learned counsel for the respondent, and with their consent, this 

appeal is being disposed of at this stage itself.  

The mother of the writ petitioner/appellant was a 

Health Worker in the State Service. She died in harness. The 

writ petitioner/appellant sought compassionate appointment. 

The Civil Surgeon, Jehanabad (now District - Arwal) 

considered the matter and appointed him on compassionate 
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ground as Health Educator. It is not in dispute that Health 

Educator is a Class-III post. Writ petitioner/appellant worked 

for about 13 years. He was, then, issued a show cause notice 

as to the legality of his appointment. He filed reply to the 

show cause, which was heard, and then, the Civil Surgeon 

Jehanabad/Arwal passed the impugned order holding that the 

appointment having been made on Class –III post, the Civil 

Surgeon was not competent to make such appointment. He 

could only make appointment on class-IV Post. Accordingly, 

the writ petitioner/appellant was reverted to Class –IV post of 

Health Worker, on which post, his late mother was worked. In 

the writ petition, the challenge was made on the ground that 

writ petitioner/appellant not having committed any fraud and 

having worked for over 13 years could not have been reverted 

from Class-III post to Class  IV post. The learned Single 

Judge dismissed the writ petition, but upon review, gave relief 

to the extent that, petitioner having been worked with his 

responsibility on Class-III post satisfactorily, there would be 

no recovery. 

This Intra-Court Appeal is against the said 

judgment/order of the writ Court. 

Learned counsel for the State, as before writ 

Court, now before us, submitted that firstly, the writ petitioner 
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even though entitled to compassionate appointment, his 

mother who died in harness being a Class-IV employee, he 

could not be considered for Class III post. The second 

submission was that, so far as Class III posts are concerned, 

they were State Cadre Post, and it was Bihar State 

Subordinate Service Commission alone, which could have 

made appointment and it was the said Commission that had, in 

fact, issued Advertisement for appointments even in the year 

1990 for the post of Health Educator. Therefore, the 

appointment, as made, even though on compassionate ground 

by the Civil Surgeon was void, and the writ 

petitioner/appellant cannot make a grievance if he was 

reverted to Class IV post, to which Civil Surgeon was not 

competent to make appointment. Nothing has been brought on 

record by the writ petitioner/appellant to contradict the 

aforesaid ground.  

However, so far as first contention of the State, 

that compassionate appointment could not be given to Class 

III post, is concerned, we do not find any substantive force, 

inasmuch as the compassionate appointment has to be made 

commensurate to the educational qualification of the person 

so being appointed. Therefore, the appointment of the writ 

petitioner/appellant to the Class III post cannot be faulted on 
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that ground alone.  

Coming to the second ground that there being no 

materials to contradict the stand taken by the State that the 

Civil Surgeon was incompetent to make such an appointment 

on Class III post which had to be processed by the 

Subordinate Service Commission, as noted above, there is no 

option but to hold that the learned Single Judge did not 

consider it in dismissing the writ petition. On that ground, 

State is not in appeal from the order passed by the learned 

Single Judge. 

 However, we may observe that writ 

petitioner/appellant having satisfactorily and successfully 

worked on Class-III post for such a long time and having 

requisite qualification, if it is otherwise permissible before the 

Civil Surgeon to make any appointment to any other Class III 

post within his jurisdiction, the Civil Surgeon may consider 

the same in accordance with law.  

With this observation, this appeal is, accordingly, 

disposed of. 

 

 

 

 

 

 

 
R.K.Sinha/A.F.R. 
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