
IN THE HIGH COURT OF JUDICATURE AT PATNA 

 
Letters Patent Appeal No.1361 of 2001 

IN 

 Civil Writ Jurisdiction Case No. 1690 of 2001  

=========================================================== 

1. State of Bihar through the Secretary, Primary Secondary and Adult Education, 

Bihar, Patna 

2. Director, Secondary Education Human Resources Department, Bihar, Patna 

....   ....    Appellant/s 

Versus 

1. Smt. Rina Roy, wife of Sri Daya Nidhi Roy, resident of Village Patori, P.S. 

Patori, District Samastipur 

2. Smt. Kumari Pushpa wife of Narendra Yadav, resident of Kashipur, Professor 

Colony, Samastipur. 

3. Smt. Manjula Kumari, wife of Shambhu Prasad Singh, resident of 546/A, 

Gandhi Park, Railway Colony, Samastipur 

4. Smt. Rekha Singh, wife of Shyam Kishore Singh, resident of Mohanpur, 

Punaichak, Near West of Devi Mandir, Patna 

5. Smt. Shail Kumar, wife of Rajendra Prasad Yadav, resident of Mohalla Shahi 

Colony, Hajipur, District Vaishali 

6. Smt. Nibha Kumari, wife of Nawal Kishore resident of District Board Colony, 

Kutchari Road, Begusarai 

7. Smt. Kumari Pramila, wife of Satyendra Kumar, resident of Janada Prakashan, 

G.M. Road, Patna 

8. Smt. Shashi Kala, wife of Dr. Ranvijay Kumar, resident of Nageshwar Colony, 

Patna 

9. Smt. Kumari Renu, wife of Bisheshwar Rai, resident of C/o Brahmdeo Yadav, 

resident of Parora, via Garhpur, District Begusarai 

10. Smt. Nita Yadav, resident of Chandhari Bhawan, Raja Bazar, Patna 

11. Smt. Tarannum Nargis, wife of Md. Afroz Alam resident of B/8 Alinagar 

Colony, Anishabad, Patna 

12. Smt. Renu Sinha, wife of Dinesh Chandra, resident of Judges Library, Patna 

13. Rashmi Ranjan, Daughter of Sri R.P. Singh, resident of Bihar Vidyapith, 

Sadaquat Ashram, Patna 

14. Neela Kumari, wife of Bali Ram Prasad, resident of L.C.T. Ghat, Manpura, 

Bagicha, Patna. 

....   ....  Respondent/s 

=========================================================== 

Appearance : 

For the Appellant/s         :     Mr. Sunil Kr. Mandal, SC-24 

                                              Mr. Bipin Kumar, Advocate, AC to SC-24 

For the Respondent/s       :    Mr. Sandeep Kumar, Advocate 

 

=========================================================== 

CORAM: HONOURABLE MR. JUSTICE NAVANITI PRASAD SINGH 

and 

HONOURABLE JUSTICE SMT. NILU AGRAWAL 

ORAL JUDGMENT 

(Per: HONOURABLE MR. JUSTICE NAVANITI PRASAD SINGH) 

Date: 21-04-2016 

 

 Heard Sri Sunil Kumar Mandal, SC-24 on behalf of 
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the State and Sri Sandeep Kumar for the contesting respondents, who 

were the writ petitioners.  

This intra-court appeal has been filed against the 

judgment and order dated 04.09.2001, passed by the learned Single 

Judge of this Court in C.W.J.C. No. 1690 of 2001, whereby while 

allowing the writ petition directions were issued to the Government to 

fill up the vacancies on the post of teachers in respect of Home 

Science subject to be appointed in the Nationalized Government 

Secondary Schools.  

In support of this intra-court appeal Sri Mandal, 

learned counsel for the State submits that the learned Single Judge 

erred in issuing a mandamus in this regard in view of the clear 

averment made in the counter affidavit that Government had already 

taken a decision to cancel the panel for various reasons. He submits 

that before the learned Single Judge could issue such a mandamus the 

learned Single Judge was obliged to set aside the Government 

decision, but regrettably the learned Single Judge does not even refer 

to such a decision, muchless set aside the decision and in absence 

whereof the mandamus to appoint could not have been issued.  

On the other hand, Sri Sandeep Kumar, learned 

counsel for the writ petitioners and contesting respondents herein 

submits that before the learned Single Judge original records were 

produced and no decision of the Government was annexed to the 
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counter affidavit.  

Sri Mandal, in reply, points out that the counter 

affidavit in the writ proceedings was filed on 08.05.2001, the case was 

heard and the order was reserved on 16.05.2001. In the appeal, a 

supplementary affidavit has been filed annexing the formal 

communication of the decision of the Government as contained in 

letter dated 17.05.2001 by which the panel as prepared by the 

Vidyalaya Sewa Board had been cancelled.  

We have heard the parties and perused the records. 

In our view, learned counsel for the State is correct. In the counter 

affidavit what was stated was that the Government had already taken a 

decision to cancel the panel. The reason was also given that there was 

wrong calculation of the number of vacancies as against 162 

vacancies shown, upon proper calculation the Government had 

received the record that in fact only seven vacancies for direct 

recruitment was available. The rest were basically carry over 

vacancies of reserved candidates and other sources of recruitment. It 

is for this reason Government had taken a decision to cancel the panel 

and direct enquiry by the Vigilance into the conduct of the Vidyalaya 

Sewa Board. This is a decision taken by the Government in the files 

and it is on basis of that the counter affidavit was filed in the writ 

application. In paragraphs 13 and 14 of the counter affidavit, these 

facts are clearly averred. The learned Single Judge while referring to 
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the reasons for cancellation does not note the fact of cancellation. Be 

that as it may, it is not something that was created subsequently to the 

writ proceedings but the foundation is found in the counter affidavit 

itself.  

It cannot be denied that once the Government takes a 

conscious decision to make appointments declaring vacancies, then 

only for legitimate reasons, it can stop short of filling up the 

vacancies. Court can examine the same and pass necessary orders but 

where the Government has taken a decision to cancel the panel 

prepared, unless this decision is held to be vitiated on grounds of 

malafide or any other legal and lawful ground, the decision of the 

Government would continue to bind and that being so the recruitment 

process would have to come to an end. In such a situation, no 

mandamus can be issued. We, therefore, have no option but to allow 

this appeal, set aside the judgment and order of the learned Single 

Judge and dismiss the writ petition.  

This appeal is, accordingly, allowed.  
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