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Fxemption allowed subject to just exceptions.

CMIM) 3612015 & CM 7606/2015 (stav)

L. Aggrieved by the order dated 15% January, 2015 wherzby  an
application filed by Jagdish respondent'plaintifT under Order 6 Rule 17 CPC
was allowed, the petitioners whe are the defendants in C% No. 14813 Tile the
present petition.

2. In the plaint Jagdish stated that he was allotted plot Nos. 85 & 114
Masoodpur, MNew Delhi (in short the suit plots} from DDA, Ile permitted his
brothers Sunhari Singh and aya Ram to use the said plots for running their
dairy business. however subsequently Jagdish noticed construction made

aver parl of the plots. Thus, he filed the suit seeking possession of the suit

plots from the defendants and permanent injunction restrainimg  the
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defendants [rom creating third party interest or carrying out construction
over the suil property.

3. Tnthe written statement fled it was, inter alia, pleaded that in 1965 the
plaintift’ and defendants with their father had migrated Tom District Alwar,
Rajusthan and started residing in Delhi, They were doing dairy [arming and
the owner of the plot expressed the desire to sell the same. Thus father of
the plaintiff and detendants started paying him maney from the joint family
funds. Tn 1976 DDA announced a scheme for allotment of dairy plots in
Ncthi in order to shift the daires from the residential area and thus plot No.
85 was allotted by DDA in the name of Jagdish, however the license foe was
deposited trom the joint family [unds. With the passage of time [urther
construction up to three stories was made oul of the joint family funds. In
1983 DDA further announced the allotment of additional plots when plot No.
114 was allotted. As per the oral [amily settlement the father of the parlies
decided that Jagdish will possess the Garhi plot which is three storied
building, Surthari Singh and Daya Ram were given exclusive possassion of
plot Mos, 85 and 114 at Masoodpur Village, New Delhi, Tt was thus pleaded
that the defendants woere ahsolute owner of the propertics and defendant
No.2 had already built 5 shops and out of the same two shops were in
possession of defendant No.2 and three had been rented out. Further
defendants constructed 6 rooms on the back side which were on rent besides
four rooms with bathroom, kitchen, toilel and one servant quarter which
were being used by the defendant No.2 for his residence.

4, In the light of these averments about the shops having been let out on
rent, Jagdish the plaintiff filed an application under Order 6 Rule 17 CPC on

19" December, 2013 secking amendment of the plaint after issues were
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sellled on 2™ February, 2013 and he had filed his evidence by way of
affidavit on 17" December, 2013,

3. The grievance of the petitioner to the impugned arder is that the issues
having been settled, no amendment of the pleadings was permissible. The
only ground taken for amendment was to avold mulliplicity of litigation.
The amendment sought by the plaintiff was for seeking the additional prayer
of mandatory injunction and recovery of rent/damages, vse and occupation
charges. Further the following new paragruphs were sought to be added ie,
from 20(a) to 20(e) and the consequential amendment in the cause of action
paragraph. Para 20{a) to 20{e) reads as under:

“20()That the defendants had started/raised unauthorized
canstruction in the property in question and the plaintiff had
served the representation to the Delhi Urban  Shelter
Improvement Board, Mew Delhi on dated 20.12.2012 and
29.5.2013, to stop the unauthorized construction canrying out by
the defendants and removal of the sama.”

20(h) That the arca of the plots/shed No 85 and 114 are 335,19
sqmts and the defendants somehow succeed (o raised a
construction over there and had constructed 5 shops with kola
stone and Garder and 10 rooms at ground floor with cemented
sheets and one room at first floor with garderfknta stone of shed
Mo, 85 and in shed WNao, 114 the defendants have constructed 3
shops and 2 godown at ground Moor and on the back of ground
floor there are 4 rooms and 12 rooms at first Hloor with puced
construction by putting a concrele lanter, The copy of the site
plan is attached herewith.”

20(c) "That in spite of the restraining order the defendants have
let out the portion of 85 Le. 5 shops @ T 10,0005~ p.m. each and
7 rooms on the ground floor and 1 room at first floor @ T2000/-
p.nL., each and rvest of the rooms of ground are with defendants
and in the portion of 114, the defendants have let out 3 shops (@
F20,000/- p.m. each and 2 godown @ T20,000/- p.m. each, and
the back portion of the ground floor are in self oceupation of the
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defendants and 12 rooms al first tloor has been let out (@
T4000/- p.m. each, thus the defendants have been raising a total
rent @ ¥2,14,0004 p.m. from the properly in question which
belong to the plaintitf,”

20(d) “The defendant have firstly unauthorized construct the
both portion and thereafter had let out unauthorized and
recovering the rent but have not render any accounl or made
any payment of the same, however the plaintiff is entitled to
recover the same not only this the defendant have also been
using the rest of the portion which is under their occupation and
as such defendunts are liable to pay and render the rent which

they

have been recovering and  also  damages of the

unauthorized use and occupation charges of rest of the premises
in guestion @ T15,000/~ pom. as well as the rent which they
have besn raising from the tenants Le. 2,14,000/- p.m. and also
@ 15,0004 pm. toral T 2,29,000/ pm to the plaintifl and the
plaintiff is entitled for the same.”

20(e) "That since the defendants somehow succeed to raise
unauthorized construction in the property n question which 1s
illegal and unauthorized.  The defendants have no right to
change the nature of the suit properly in any manner as the
property in question is allotted only for the purpose of shed for
keeping buffaloes only and not for residence and shops. The
construclions which the defendants have raised unauthorizedly
are liable to be removed’ demolished and the defendants are
liahle to bring the suit property in the original condition’ in the
shape of sheds.”

6. A perusal of the application would reveal that these were events which

came 10 the knowledge of Jagdish after the writlen statement was filed. The

amendments do not change the natre of the suit or its fundamental

character.

Issues had been settled und evidence by way of affidavit of

Tagdish was filed on 17" December, 2013 and immediately thereafter on [o"

December, 2003 the present application was filed. In Revafeety Builders &

Develupers Ve, Naravanaswamy & Sons (2009 100 SCC 84 Supreme Court
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laid down the factors to be taken into consideration while dealing with
applications tor amendment as under:

“{1)  whether the amendment sought is imperative for proper
and eftective adjudication of the case;

(i} whether the application for amendment is bonafide or
malatide;

(iii} the amendment should nat cause such prejudice to the
other side which cannot be compensated adequately in terms of
MONEeY;

(iv) refusing amendment would in fact lead to injustice or
lead to multiple litigation,

(v} whether the proposed amendment constitutionally or
fundamentally changes the nature and character of the case; and

{vi) asa general rule, the Court should decline amendments 1l
a fresh suit on the amended claims would be barred by
limitation on the date of application.™

7. Tt is trite law that an application for amendment should be allowed
liberally if the same is not malatide, if it does not change the funidamental
character of the pleadings and does not non-suit the other side,
Technicalities of law should not be permitted to hamper the Courts in the
administration of justice between the parties. Amendments are allowed in
the pleadings to avoid uncalled for multiplicity of litigation, {See BN
Pillai V. P Pillai & Ane, ATR 2000 5C 6.14)

% The amendments sought by Jagdish in the application under Order VI
Rule 17 CPC satisfy the yardsticks laid down by the Supreme Courl, as
neither the amendments are mala-fide, nor change the fundamental character
of the suit, nor withdraws an admission. Jagdish filed the application
immediately after issues had been settled but the trial had just commenced.

Further the ground taken in the application thut the amendment sought to
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avold multiplicity of litigation cannot be said to be a flimsy or non-gst

ground. Consequently, I find no error in the impugned order. Petition and

Mot ot
fm,ﬁwfg ks
(MUKTA GUPTA)
JUDGE

application are dismissed,
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