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IN THE HIGH COURT OF DELHI AT NEW DELHI

Date of decision: 3™ March, 2015
MAC.APP. 860/2012

HDFC ERGO GEN INSURANCE COLTD ... Appellant
Through:  Ms. Neerja Sachdeva, Adv.

versus
NIRMALA DEVI& ORS. ... Respondents
Through:  Mr. Anshuman Bal, Adv. for R-1 to

R-6.
CORAM:
HON'BLE MR. JUSTICE G.P.MITTAL

G.P. MITTAL, J. (ORAL)

The appeal is for reduction of compensation of I11,44,712/- awarded
by the Motor Accident Claims Tribunal (the Claims Tribunal) for the
death of Asho Sahani, who suffered fatal injuries in a motor vehicular

accident which occurred on 03.06.2011.

The following contentions are raised by the learned counsel for the

Appellant:-

(1)  The deceased was working as a labourer. The Claims Tribunal
took the minimum wages to compute the loss of dependency but
added future prospects illegally without any evidence in this

regard; and
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(1))  Non-pecuniary damages have been awarded on the higher side

and the counsel’s fee has been wrongly computed.

3. On the other hand, the learned counsel for Respondents no.1 to 6 (the
Claimants) supported the impugned judgment and states that the

compensation awarded is just and reasonable.

4. As far as addition of future prospects is concerned, the question of
grant of future prospects was dealt with by this Court at great length in
HDFC Ergo General Insurance Co. Ltd. v. Smt. Lalta Devi and Ors.,
MAC APP No. 189/ 2014 decided on 12.01.2015. Paras 8 to 21 of the

report in Lalta Devi (supra) are extracted hereunder:

“8. It is no gainsaying that in appropriate cases some
addition towards future prospects must be made in case of
death or injury of a person pursuing a professional
course. At the same time, it cannot be laid down as a
uniform principle that every person pursuing professional
course will have a bright future. There may be a student
pursuing engineering from the reputed engineering
colleges like Indian Institute of Technology (IIT), Regional
Engineering College or any other reputed college. At the
same time, a number of engineering Colleges have
mushroomed where an engineering graduate may find it
difficult to secure a job of an engineer. In the instant
case, deceased Aditya, as stated earlier was a student of
an unknown engineering college, i.e. Echelon Institute of
Technology, Faridabad which is claimed to be affiliated to
Maharshi Dayanand University, Rohtak. The Claimants

MAC. APP. No. 860/2012 Page 2 of 24



have placed on record result-cum-detailed marks card of
First and Second Semester. It may be noted that the
deceased had secured just ordinary marks in seven
subjects and he had to re-appear in papers 1002
(Mathematical-1), 1006 (Foundation of Computer &
Programming) and 1008 (Basics of Mechanical
Engineering).  Similarly, in the Second Semester the
deceased was absent in one of the 12 papers and out of 11
subjects for which he had taken examination, he was to re-
appear in four subjects. Thus, it will be difficult to say
that the deceased was a brilliant student or that he was
pursuing engineering from a well known or even mediocre
college.

9. The learned counsel for the Claimants has referred
to a three Judge Bench decision of the Supreme Court in
Rajesh & Ors. v. Rajbir Singh & Ors., (2013) 9 SCC 54 to
contend that the future prospects have to be added in all
cases where a person is getting fixed wages or is a
seasonal employee or is a student.

10. It is urged by the learned counsel for the
Claimants that the law laid down in Sarla Verma (Smt.)
& Ors. v. Delhi Transport Corporation & Anr., (2009) 6
SCC 121 was extended in Rajesh & Ors. v. Rajbir Singh
& Ors., (2013) 9 SCC 54 to hold that future prospects
ought to be extended in all cases.

11.  On the other hand, the learned counsel for the
Insurance Company refers to a three Judge Bench
decision of the Supreme Court in Reshma Kumari & Ors.
v. Madan Mohan & Anr., (2013) 9 SCC 65 wherein while
approving the ratio with regard to future prospects in
Sarla Verma (Smt.) & Ors. (supra) and relying on
General Manager, Kerala State Road Transport
Corporation, Trivandrum v. Susamma Thomas (Mrs.)
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and Ors. (1994) 2 SCC 176; Sarla Dixit v. Balwant
Yadav, (1996) 3 SCC 179 and Abati Bezbaruah v. Dy.

Director General, Geological Survey of India & Anr.,
2003 (3) SCC 148, the Supreme Court held as under: -

“38. With regard to the addition to income for
future  prospects, inSarla  Verma [Sarla
Verma v. DTC, (2009) 6 SCC 121 : (2009) 2 SCC
(Civ) 770 : (2009) 2 SCC (Cri) 1002], this Court
has noted the earlier decisions in Susamma
Thomas [Kerala SRTC v. Susamma Thomas,
(1994) 2 SCC 176 : 1994 SCC (Cri) 335], Sarla
Dixit  [(1996) 3 SCC 179] and Abati
Bezbaruah [Abati Bezbaruah v. Geological Survey
of India, (2003) 3 SCC 148 : 2003 SCC (Cri) 746]
and in para 24 of the Report held as under: (Sarla
Verma case [Sarla Vermav. DTC, (2009) 6 SCC
121 :(2009) 2 SCC (Civ) 770 : (2009) 2 SCC (Cri)
1002], SCC p. 134):

“24. ... In view of the imponderables and
uncertainties, we are in favour of adopting
as a rule of thumb, an addition of 50% of
actual salary to the actual salary income of
the deceased towards future prospects,
where the deceased had a permanent job
and was below 40 years. (Where the annual
income is in the taxable range, the words
‘actual salary’ should be read as ‘actual
salary less tax’). The addition should be
only 30% if the age of the deceased was 40
to 50 years. There should be no addition,
where the age of the deceased is more than
50 years. Though the evidence may indicate
a different percentage of increase, it is
necessary to standardise the addition to
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12.

avoid different yardsticks being applied or
different methods of calculation being
adopted. Where the deceased was self-
employed or was on a fixed salary (without
provision for annual increments, etc.), the
courts will usually take only the actual
income at the time of death. A departure
therefrom should be made only in rare and
exceptional  cases  involving  special

)

circumstances.’

39. The standardization of addition to income for
future prospects shall help in achieving certainty in
arriving at appropriate compensation. We approve
the method that an addition of 50% of actual
salary be made to the actual salary income of the
deceased towards future prospects where the
deceased had a permanent job and was below 40
yvears and the addition should be only 30% if the
age of the deceased was 40 to 50 years and no
addition should be made where the age of the
deceased is more than 50 years. Where the annual
income is in the taxable range, the actual salary
shall mean actual salary less tax. In the cases
where the deceased was self-employed or was on a
fixed salary without provision for annual
increments, the actual income at the time of death
without any addition to income for future prospects
will be appropriate. A departure from the above
principle can only be justified in extraordinary

b

circumstances and very exceptional cases.’

The learned counsel for the Insurance Company

relies upon a Constitutional Bench judgment of the

Supreme Court in Central Board of Dawoodi Bohra
Community & Anr. v. State of Maharashtra & Anr.,
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(2005) 2 SCC 673; Safiya Bee v. Mohd. Vajahath
Hussain @ Fasi, (2011) 2 SCC 94, and Union of India &
Ors. v. S.K. Kapoor, (2011) 4 SCC 589 to contend that in
case of divergence of opinion in judgments of benches of
co-equal strength, earlier judgment will be taken as a
binding precedent.

13. It may be noted that in Reshma Kumari & Ors. v.
Madan Mohan & Anr., (2013) 9 SCC 65; the three Judge
Bench was dealing with a reference made by a two Judge
Bench (S.B. Sinha and Cyriac Joseph, J.J.). The two
Hon’ble Judges wanted an authoritative pronouncement
from a Larger Bench on the question of applicability of
the multiplier and whether the inflation was built in the
multiplier. The three Judge Bench approved the two
Judge Bench decision of the Supreme Court in Sarla
Verma (Smt.) & Ors. v. Delhi Transport Corporation &
Anr., (2009) 6 SCC 121 with regard to the selection of
multiplier. It further laid down that addition towards
future prospects to the extent of 50% of the actual salary
shall be made towards future prospects when the
deceased had a permanent job and was below 40 years
and addition of 30% should be made if the age of the
deceased was between 40-50 years. No addition towards
future prospects shall be made where the deceased was
self-employed or was getting a fixed salary without any
provision of annual increment.

14.  Of course, three Judge Bench of the Supreme
Court in its later judgment in Rajesh relying on Santosh
Devi v. National Insurance Company Ltd. & Ors., 2012
(6) SCC 421 observed that there would be addition of
30% and 50%, depending upon the age of the deceased,
towards future prospects even in the case of self-
employed persons. It may, however, be noted that in
Rajesh, the three Judge Bench decision in Reshma
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Kumari (supra) was not brought to the notice of their
Lordships.

15.  The divergence of opinion was noted by another
three Judge Bench of the Supreme Court in Sanjay

Verma v. Haryana Roadways, (2014) 3 SCC 210. In
paras 14 and 15, the Supreme Court observed as under: -

“14. Certain parallel developments will now have
to be taken note of. In Reshma Kumariv. Madan
Mohan [(2009) 13 SCC 422 : (2009) 5 SCC (Civ)
143 : (2010) 1 SCC (Cri) 1044], a two-Judge
Bench of this Court while considering the
following questions took the view that the issue(s)
needed resolution by a larger Bench: (SCC p. 425,
para 10)

“(1) Whether the multiplier specified in the
Second Schedule appended to the Act should
be scrupulously applied in all the cases?

(2) Whether for determination of the
multiplicand, the Act provides for any
criterion, particularly as regards
determination of future prospects?”

15. Answering the above reference a three-Judge
Bench of this Court in Reshma Kumariv. Madan
Mohan [(2013) 9 SCC 65 : (2013) 4 SCC (Civ) 191
2 (2013) 3 SCC (Cri) 826] (SCC p. 88, para 36)
reiterated the view taken in Sarla Verma [Sarla
Verma v. DTC, (2009) 6 SCC 121 : (2009) 2 SCC
(Civ) 770 : (2009) 2 SCC (Cri) 1002] to the effect
that in respect of a person who was on a fixed
salary without provision for annual increments or
who was self-employed the actual income at the
time of death should be taken into account for
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determining the loss of income unless there are
extraordinary and exceptional circumstances.
Though the expression  “exceptional and
extraordinary circumstances’ is not capable of any
precise definition, in Shakti Deviv. New India
Insurance Co. Ltd. [(2010) 14 SCC 575 : (2012) 1
SCC (Civ) 766 : (2011) 3 SCC (Cri) 848] there is a
practical application of the aforesaid principle.
The near certainty of the regular employment of
the deceased in a government department
following the retirement of his father was held to
be a valid ground to compute the loss of income by
taking into account the possible future earnings.
The said loss of income, accordingly, was
quantified at double the amount that the deceased
was earning at the time of his death.”

16.  Further, the divergence of opinion in Reshma Kumari &
Ors. v. Madan Mohan & Anr., (2013) 9 SCC 65 and Rajesh &
Ors. v. Rajbir Singh & Ors., (2013) 9 SCC 54 was noticed by
the Supreme Court in another latest judgment in National
Insurance Company Ltd. v. Pushpa & Ors., CC No.8058/2014,
decided on 02.07.2014 and in concluding paragraph while
making reference to the Larger Bench, the Supreme Court held
as under:-

“Be it noted, though the decision in Reshma (supra) was
rendered at earlier point of time, as is clear, the same has
not been noticed in Rajesh (supra) and that is why
divergent opinions have been expressed. We are of the
considered opinion that as regards the manner of
addition of income of future prospects there should be an
authoritative pronouncement. Therefore, we think it
appropriate to refer the matter to a larger Bench.”
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17.  Now, the question is which of the judgments ought to be
followed awaiting answer to the reference made by the Supreme
Court in Pushpa & Ors. (supra).

18.  In Central Board of Dawoodi Bohra Community & Anr.
v. State of Maharashtra & Anr., (2005) 2 SCC 673 in para 12,
the Supreme Court observed as under:-

“12. Having carefully considered the submissions made
by the learned Senior Counsel for the parties and having
examined the law laid down by the Constitution Benches
in the abovesaid decisions, we would like to sum up the
legal position in the following terms:

(1) The law laid down by this Court in a decision
delivered by a Bench of larger strength is binding on
any subsequent Bench of lesser or coequal strength.

(2) [Ed.: Para 12(2) corrected vide Official
Corrigendum No. F.3/Ed.B.J./21/2005 dated 3-3-
2005.] A Bench of lesser quorum cannot disagree or
dissent from the view of the law taken by a Bench of
larger quorum. In case of doubt all that the Bench of
lesser quorum can do is to invite the attention of the
Chief Justice and request for the matter being placed
for hearing before a Bench of larger quorum than the
Bench whose decision has come up for consideration.
It will be open only for a Bench of coequal strength to
express an opinion doubting the correctness of the
view taken by the earlier Bench of coequal strength,
whereupon the matter may be placed for hearing
before a Bench consisting of a quorum larger than the
one which pronounced the decision laying down the
law the correctness of which is doubted.

(3) [Ed.: Para 12(3) corrected vide Official
Corrigendum No. F.3/Ed.B.J./7/2005 dated 17-1-
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2005.] The above rules are subject to two exceptions:
(i) the abovesaid rules do not bind the discretion of
the Chief Justice in whom vests the power of framing
the roster and who can direct any particular matter to
be placed for hearing before any particular Bench of
any strength; and (ii) in spite of the rules laid down
hereinabove, if the matter has already come up for
hearing before a Bench of larger quorum and that
Bench itself feels that the view of the law taken by a
Bench of lesser quorum, which view is in doubt, needs
correction or reconsideration then by way of
exception (and not as a rule) and for reasons given by
it, it may proceed to hear the case and examine the
correctness of the previous decision in question
dispensing with the need of a specific reference or the
order of the Chief Justice constituting the Bench and
such listing. Such was the situation in Raghubir
Singh [(1989) 2 SCC 754] and Hansoli Devi [(2002) 7
SCC 273].”

19.  Similarly, in Safiya Bee v. Mohd. Vajahath Hussain @
Fasi, (2011) 2 SCC 94 in para 27, the Supreme Court observed
as under:-

“27. However, even assuming that the decision in WP
No. 35561 of 1998 did not operate as res judicata, we are
constrained to observe that even if the learned Judges
who decided WP No. 304 of 2001 did not agree with the
view taken by a coordinate Bench of equal strength in the
earlier WP No. 35561 of 1998 regarding the
interpretation of Section 2(c) of the Act and its
application to the petition schedule property, judicial
discipline and practice required them to refer the issue to
a larger Bench. The learned Judges were not right in
overruling the statement of the law by a coordinate Bench
of equal strength. It is an accepted rule or principle that
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the statement of the law by a Bench is considered binding
on a Bench of the same or lesser number of Judges. In
case of doubt or disagreement about the decision of the
earlier Bench, the well-accepted and desirable practice is

that the later Bench would refer the case to a larger
Bench.”

20.  In Union of India & Ors. v. S.K. Kapoor, (2011) 4 SCC
589 while holding that the decision of the Co-ordinate Bench is
binding on the subsequent Bench of equal strength, held that
the Bench of Co-ordinate strength can only make a reference to
a larger Bench. In para 9 of the report, the Supreme Court held
as under:-

“9. It may be noted that the decision in S.N. Narula
case [(2011) 4 SCC 591] was prior to the decision in T.V.
Patel case [(2007) 4 SCC 785 : (2007) 2 SCC (L&S) 98]
At is well settled that if a subsequent coordinate Bench of
equal strength wants to take a different view, it can only
refer the matter to a larger Bench, otherwise the prior
decision of a coordinate Bench is binding on the
subsequent Bench of equal strength. Since, the decision
in S.N. Narula case [(2011) 4 SCC 591] was not noticed
in T.V. Patel case [(2007) 4 SCC 785 : (2007) 2 SCC
(L&S) 98] , the latter decision is a judgment per
incuriam. The decision in S.N. Narula case [(2011) 4
SCC 591] was binding on the subsequent Bench of equal
strength and hence, it could not take a contrary view, as
is settled by a series of judgments of this Court.”

21.  This Court in New India Assurance Co. Ltd. v. Harpal
Singh & Ors., MAC APP.138/2011, decided on 06.09.2013,
went into this question and held that in view of the report in
S.K. Kapoor (supra), the three Judge Bench decision in Reshma
Kumari & Ors. (supra) shall be taken as a binding precedent.”
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5. The deceased was working as a labourer. There was no evidence as to
where he was employed. Thus, the Claims Tribunal rightly took the
minimum wages to compute the loss of dependency. Deceased was
aged 47 years as per his date of birth as mentioned in the voter identity
card Ex.PW-1/2 on 01.01.2005. Thus, he was aged 53 years on the
date of the accident. Thus, addition of 30% towards future prospects
was not permissible in the absence of any evidence with regard to the

same as also on account of the age of the deceased being 53 years.

6. At the same time, the Claims Tribunal noted that there were six
dependents but still made deduction of 1/3™ towards personal and
living expenses. As per Sarla Verma (Smt.) & Ors. v. Delhi Transport
Corporation & Anr., (2009) 6 SCC 121, the same ought to have been

1/4%,

7. The appropriate multiplier in the present case will be 11. The loss of

dependency thus, comes to I6,35,778/- (6422/- x 3/4 x 12 x 11).

8. The Claims Tribunal has arbitrarily awarded compensation towards
loss of love and affection, towards loss to estate and towards loss of

consortium in the cases which arise out of this very accident.
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9. Initially, the trend was to award only a notional sum towards non-
pecuniary damages. However, in view of the three Judge Bench
decision in Rajesh & Ors. v. Rajbir Singh & Ors., (2013) 9 SCC 54,
the courts are awarding compensation of ¥1,00,000/- each towards
loss of love and affection and loss of consortium, 25,000/- towards
funeral expenses and I10,000/- towards loss to estate. Following
Rajesh & Ors. (supra), 1 tend to award these non-pecuniary damages
to the Claimants. The total compensation hence, amounts to

38,70,778/-.

10. As far as question of award of counsel’s fee and out of pocket
expenses is concerned, this question was gone into by this Court at
great length in MAC Appeal No. 645/2012 titled ICICI Lombard
General Insurance Co. Ltd. vs. Kanti Devi & Ors., decided on 30"
July, 2012 wherein it was held that counsel’s fee is permissible only in
accordance with the High Court Rules and Orders. Paras 8 to 20 of
the judgment are as under:-

“8. It is true that Section 172 of the Act empowers a
Claims Tribunal to award compensatory costs only in the
eventualities as mentioned in Clause (a) and (b) of
Section 172 sub-Section (1). Section 35 (A) of the Code
contains  similar provisions regarding award of
compensatory costs in respect of false or vexatious

claims or defences.
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9. A Claim Petition filed under Section 166 of the Act
has to be inquired into and compensation must be
awarded as provided under Section 168 of the Act.
Section 169 (2) of the Act also lays down the procedure
and powers of the Claims Tribunal. It is extracted
hereunder:-

“169. Procedure and powers of Claims Tribunals.
(1) x X X by

(2) The Claims Tribunal shall have all the powers of a
Civil Court for the purpose of taking evidence on oath
and of enforcing the attendance of witnesses and of
compelling the discovery and production of documents
and material objects and for such other purposes as may
be prescribed; and the Claims Tribunal shall be deemed
to be a Civil Court for all the purposes of section 195
and Chapter XXVI of the Code of Criminal Procedure,
1973 (2 of 1974).

»

10. A bare reading of Section 169 (2) of the Act would
show that the powers of Civil Courts have been conferred
on a Claims Tribunal only for specific purposes as
mentioned therein which certainly does not include the
power to impose costs. However, Section 176 of the Act
empowers the State Govt. to frame Rules for the purpose
of carrying into effect the provisions given in Sections
165 to 174 of the Act and, in particular, as regard to the
procedure to be followed by the Claims Tribunal and
also with regard to the powers which are vested in a
Civil Court which may be exercised by a Claims
Tribunal.

11. Govt. of NCT of Delhi in exercise of its power
under Section 176 and under other Sections of the Act
framed Delhi Motor Vehicle Rules, 1993. Chapter IX of
the Delhi Motor Vehicle Rules deals with the provisions
in relation to the Claims Tribunal. Rule 118 of the Delhi
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Motor Vehicle Rules lays down the procedure to be
adopted by the Claims Tribunal. Rule 119 of the Delhi
Motor Vehicle Rules further makes applicable certain
other provisions of the First Schedule of the Code to the
proceedings before the Claims Tribunal. Rule 119 of the
Delhi Motor Vehicle Rules reads as under: -

“119.Power vested in the Civil Court which may be
exercised by Claims Tribunal.- The following provisions
of the first schedule to the Code of Civil Procedure,
1908, shall, so far as may be, apply to proceedings
before the Claims Tribunal, namely:-

(a) Order V, (Issue and Service of Summons) Rules 9 to
13 and 15 to 39;

(b)  Order IX (Appearance of Parties and Consequence
of Non-appearance);

(c) Order XIII (Production, Impounding and Return of
Documents),Rules 3 to 10;

(d) Order XVI (Summoning and Attendance of
Witnesses), Rules 2 to 21,

(e) Order XVII (Adjournments) and;

(f) Order XXIII (Withdrawal and Adjustment of Suits),
Rules 1to 3.”

12.  Rule 119, therefore, also does not confer any
power upon the Claims Tribunal with respect to the
imposition of costs. The Govt. of NCT of Delhi framed
another set of Rules, namely, the Delhi Motor Accident
Claims Tribunal Rules, 2008 (the Claims Tribunal Rules,
2008) in exercise of its power under Section 176 of the
Act. The said Rules, however, superseded the provisions
of the Delhi Motor Vehicle Rules, 1993 insofar as the
provisions relating to the Claims Tribunal in Chapter IX
are concerned.

13.  The preamble to the Claims Tribunal Rules, 2008
reads as under:-
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“In exercise of the powers conferred by section 176 read
with clause (41) of section 2 and sub-section (1) of
section 212 of Motor Vehicles Act, 1988 (59 of 1988),
and in partial supersession of Chapter IX of the Delhi
Motor Vehicles Rules, 1993 relating to Claims Tribunals,
made vide this Government’s Notification No. F 2(1)/93-
Law dated the 21st June, 1993, the Lieutenant Governor
of the National Capital Territory of Delhi is pleased to
make the following rules, namely...”

14.  Rule 32 of the Claims Tribunal Rules, 2008 vests
the Claims Tribunal with all the powers of a Civil Court
in discharging its function as laid down in the Code. The
same is extracted hereunder: -

“32. Vesting of powers of Civil Court in the Claims
Tribunal — Without prejudice to the provisions of Section
169 of the Act every Claims Tribunal shall exercise all
the powers of a Civil Court, and in doing so for
discharging its functions it shall follow the procedure
laid down in the Code of Civil Procedure, 1908 ( 5 of
1908).”

15.  Thus, by virtue of Rule 32 of the Claims Tribunal
Rules, 2008, the Claims Tribunal can exercise all the
powers of a Civil Court and in doing so it has to follow
the procedure laid down in the Code. It can be seen that
the scope of power exercisable by the Claims Tribunal
has thus been completely widened by virtue of the Claims
Tribunal Rules, 2008, which means that the Claims
Tribunal can exercise the powers of a Civil Court as laid
down in the Code. Therefore, it would not be correct to
say that the Claims Tribunal is empowered only to order
payment of compensatory costs in cases of vexatious
claims and defences and not otherwise. In other words,
the Claims Tribunal would be competent to award costs
like any other Civil Court under Section 35 read with
Order XXA of the Code and subject to the Rules framed
by the Delhi High Court in this regard.
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QUESTION No.2:-

16.  Coming to the second question; it is urged by the
learned counsels for the Appellant Insurance Companies
that the Delhi High Court has framed Rules with regard
to the payment of costs including the Counsel’s fee. Part
B of Chapter 16 Volume 1 of the Delhi High Court Rules
(the Rules) governs the payment of the Counsel’s fee in
addition to the costs incurred by a Claimant in pursuing
the proceedings before a Civil Court.

17.  Section 35 & Order XXA of the Code which deal
with the payment of costs and Rule I; Rule 1A; Rule 2;
Rule 8; Rule 9; Rule 12 and Rule 16 of Chapter 16
Volume 1 Part B of the Delhi High Court Rules (for short
the Rules), which deals with the Counsel’s fee are
extracted hereunder:-

“35. Costs.

(1) Subject to such conditions and limitations as
may be prescribed, and to the provisions of law for
the time being in force, the costs of an incident to
all suits shall be in the discretion of the Court, and
the Court shall have full power to determine by
whom or out of what property and to what extent
such costs are to be paid, and to give all necessary
directions for the purposes aforesaid. The fact that
the Court has no jurisdiction to try the suit shall be
no bar to the exercise of such powers.

(2) Where the Court directs that any costs shall not
follow the event, the Court shall state its reasons in
writing.”

“ORDER XXA. COSTS
Rule 1. Provisions relating to certain items: -

Without prejudice to the generality of the provisions of
this Code relating to costs, the Court may award costs in
respect of -
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(a) expenditure incurred for the giving of any notice
required to be given by law before the institution of the
suit;

(b) expenditure incurred on any notice which, though
not required to be given by law, has been given by any
party to the suit to any other party before the institution
of the suit;

(c) expenditure incurred on the typing, writing or
printing of pleadings filed by any party;

(d) charges paid by a party for inspection of the records
of the Court for the purposes of the suit;

(e) expenditure incurred by a party for producing
witnesses, even though not summoned through Court,
and

(f) in the case of appeals, charges incurred by a party
for obtaining any copies of judgments and decrees which
are required to be filed along with the memorandum of
appeal.”

2. Costs to be awarded in accordance with the rules
made by High Court- The award of costs under this rule
shall be in accordance with such rules as the High Court
may make in that behalf.

“Rule 1. Suit for recovery of property, breach of
contract or damages—In suits for the recovery of money
or of specific property or a share of specific property,
whether immoveable or moveable, or for the breach of
any contract or for damages:—
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(a) If the amount or value of property, debt or damages
decreed shall not exceed Rs. 25,000/- at 10 per cent on
the amount or value decreed.

(b) If the amount of value shall exceed Rs. 25,000/- and
not exceed Rs. 50,000/-, on Rs. 25,000/- at 10 per cent
and on the remainder at 8 per cent.

(c) If the amount or value shall exceed Rs. 50,000/- and
not exceed Rs. one lakh, on Rs. 50,000/- as above and on
the remainder at 4 per cent.

(d) If the amount or value shall exceed Rs. 1,00,000/- and
not exceed Rs. 5,00,000/- on Rs. 1,00,000/- as above and
on the remainder at 2 per cent.

(e) If the amount or value shall exceed Rs. 5,00,000/- on
Rs. 5,00,000/- as above and on the remainder at one per

cent subject, however, that in no case the amount of fee
shall exceed Rs. 20,000/-.”

“Rule 1A. In the case of:

(i) Summary suits under Order XXXVII of the first
Schedule to the Code of Civil Procedure, 1908, where the
defendant does not appear or where leave to defend is
refused or where a decree is passed on the defendant
failing to comply with the conditions on which leave to
defend was granted and appeals against decrees in suits.

(ii) Suit, the claim in which is admitted but only time or
instalment for payment is asked for.

(iii) Suit which is got dismissed by a plaintiff for want of
prosecution before settlement of issues or recording of
any evidence, except evidence under Rule 2 of Order X of
the Code of Civil Procedure.

(iv) Suit which is withdrawn before the settlement of

issues or recording of any evidence except evidence
under Rule 2 of Order X of the Code of Civil Procedure.
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(v) Suit in which judgment is given on admission under
Rule 6 of Order XII in the First Schedule to the Code of
Civil Procedure, 1908, before the settlement of issues or
recording of any evidence except evidence under Rule 2
of Order X of the Code of Civil Procedure.

(vi) Short causes, commercial causes and long causes in
which no written statement is filed and appeals from
decrees in such suits.

(vii) Suits compromised before the settlement of issues or
recording of evidence except evidence under Rule 2 of
Order X of the Code of Civil Procedure.

(viii) Any formal party to a suit or appeal, e.g., a trustee
or estate holder who only appears to submit to the orders
of the Court and asks for his costs.

(ix) A suit or appeal which has abated.

(x) A Plaint returned for presentation to the proper
Court, the amount of Advocate’s fees to be allowed shall
be fixed by the Court disposing of the matter and shall
not exceed 1/2 of that payable according to the rate
specified in sub-rule (1) above:

Provided that in no case falling under this sub-rule the
Advocate’s fee shall be less than Rs. 500/-"

Rule 2. Others Suits—In suits for injuries to the person
or character of the plaintiff, such as for assault or
defamation or for injuries to the property, or to enforce
rights where the pecuniary value of such injury or right
cannot be exactly defined, as in suits for the partition of
joint property where partition is improperly resisted or
any other suit of the kinds specified in the rules made by
the High Court under Section 9 of the Suits Valuation
Act, 1887 for the valuation of suits which do not admit of
being satisfactorily valued, if the plaintiff succeeds, the
Court may order the fee allowed to the plaintiff to be
calculated with reference either to the amount decreed or
according to the valuation of the suit according to such a
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sum as the Court shall think reasonable and shall fix with
reference to the importance of the subject of dispute but
the same shall not be less than Rs. 500/- and shall not
exceed Rs. 5,000/-.

Rule 8. Miscellaneous  proceedings—In  any
miscellaneous proceedings or for any matter other than
that of appearing, acting or pleading in a suit prior to
decree, the fee shall not exceed:

(i) rupees two hundred and forty in the Court of a
District Judge or of an officer exercising the powers of a
Subordinate Judge of the 1st, 2nd, 3rd and 4th class or in
a Court of Small Causes; and

(ii) rupees forty-eight in the Court of an officer
exercising the powers of a Subordinate Judge in respect
of cases the value of which is below Rs. 1,000.

Rule 9. Undefended suits—If a suit in any Court of
original jurisdiction be undefended, the fee shall be
calculated at one-half the sum at which it would have
been charged had the suit been defended.

Rule 12. Appeals—In appeals the fee shall be half of the
fee calculated on the same scale as in the original suits
and the principles of the above rules as to original suits
shall be applied, as nearly as may be.

Rule 16. Certificate as to fees to be filled by counsel in
the Court of District Judges—Not withstanding anything
contained in the rules and not withstanding any order of

MAC. APP. No. 860/2012 Page 21 of 24



the Presiding Officer, no fee to any legal practitioner
appearing in civil appeals, or original suits in the Court
of District Judges shall except, as in these rules
hereinafter provided, be allowed on taxation between
party and party, or shall be included in any decree or
order, unless the party claiming to have such fee allowed
shall, before the final hearing, fill in the Court, a
certificate signed by the legal practitioner certifying the
amount of the fee or fees actually paid by or on behalf of
his client to him or to any other legal practitioner in
whose place he may have appeared.”

18. A perusal of Section 35 read with Order XXA of
the Code would show that normally the costs shall follow
the event and in case the Court directs otherwise, it is
required to state reasons in writing. It is further revealed
that expenditure in serving any notice required by law or
even otherwise; expenditure incurred on typing, writing
and printing of pleadings; charges paid by party for
inspection of the Court’s record, expenditure incurred by
a party for producing witnesses, and in case of Appeal
the charges incurred by a party for obtaining copy of the
judgment and decree; are broadly payable without
limiting the scope of the costs.

19. It is urged on behalf of the Appellant Insurance
Companies that the proceedings in a Petition under
Section 166 of the Act or for that matter under Section
163-A of the Act are miscellaneous proceedings covered
under Rule 8 of the Rules and the Counsel’s fee shall be
payable on the scale as mentioned in Rule 8. Rule 8
extracted earlier apply to misc. proceedings or for any
matter other than that of appearing, pleading etc. in a
suit prior to the decree.

20.  On the other hand, Rule 1 of Chapter 16 Volume 1
Part B of the Rules is very widely worded and also
includes Suit for damages. A Claim Petition under
Section 166/163-A is in respect of damages for the
injuries caused to the Claimant payable by the driver, the
owner and the Insurer. Thus, in my view Rule 1 is the
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appropriate Rule which would apply to the Claim
Petition under the Act. In the circumstances, apart from
the award of costs under other heads, as mentioned
under Order XXA, the Counsel’s fee shall be payable on

the scale as given in Rule 1.”

11. The Claims Tribunal therefore, could have allowed the Claim Petition

only with costs which would have included the counsel’s fee.

12.  The compensation is accordingly reduced from <11,44,712/- to

38,70,778/-.

13. By an order dated 08.08.2012, 60% of the awarded amount, less
counsel’s fee was ordered to be deposited. Balance compensation
along with interest @ 9% as awarded by the Claims Tribunal shall be
deposited in UCO Bank, Delhi High Court Branch, New Delhi within

six weeks.

14. It is stated by the learned counsel for Respondents no.l1 to 6 (the
Claimants) that only a sum of ¥1.5 lacs was released to Respondent

no.l.

15. 10% of the balance compensation shall be payable to each
Respondents no.2 to 6. Rest 50% shall be payable to Respondent

no.l.
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16.  75% of the awarded compensation to Respondent no.1 shall be held in
fixed deposit for a period of two years, four years, six years and eight
years respectively in equal proportion. Rest 25% shall be released on
deposit.

17.  75% of the amount awarded to Respondents no.2 to 6 shall be held in
fixed deposit for a period of two years. Rest shall be released to them
on deposit.

18.  The appeal is allowed in above terms.

19.  Statutory amount, if any, deposited shall be refunded to the Appellant
Insurance Company on deposit of the balance compensation.

20. Pending applications, if any, also stand disposed of.

(G.P. MITTAL)
JUDGE
MARCH 03, 2015
vk
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