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This is a chamber appeal against the order dated 20.11.2013.
The plaintiff is raising the grievance with regard to the orders
passed on two IAs being IA No.2187/2013 filed under Section
151 CPC and IA No0.837/2013 filed under Section 148 r/w
Section 151 CPC for enlargement of time to file the written

statement.



This is a suit for declaration and permanent injunction in which
the defendant filed his written statement on 15.10.2011. Since
there was a delay of 22 days in fling the written statement, an
application under 148 r/w Section 151 CPC being IA
No.837/2013 was filed seeking condonation of delay in filing
the written statement. In the application, it was mentioned that
the next date of hearing is 01.02.2013 and therefore the

application may be listed on the said date.

The application had a chequered history as it was subjected to
various objections by the registry. It is the case of the
defendant No.1 that despite his having made a request to the
Registry that the application be listed on 01.02.2013, the same
was listed on 21.01.2013 and as the defendant No.l/appellant
was ignorant about the same, consequently he did not appear on
21.01.2013 and the same was dismissed in default. On learning
about the said dismissal of the application in default, the
appellant filed another application being IA No0.2187/2013
which was also listed before the court on 20.11.2013. In this

application, a prayer was made for restoration of IA



No0.837/2013 by virtue of which the condonation of delay of 22

days was sought in filing the written statement.

On 20.11.2013, the counsel for defendant No.l/appellant did
not appear and consequently the court allowed the application
on the submission made by the learned counsel for the
plaintiff/respondent though subject to payment of cost of
Rs.5,000/- and restored IA No.837/2013 seeking condonation
of delay of 22 days in filing the written statement but so far as
IA No0.837/2013 is concerned, the same was dismissed on
second call at 2.25 P.M. as the counsel for the defendant No.1

had again not appeared.

The present chamber appeal has been filed on account of two
reasons. Firstly, on account of imposition of cost of Rs.5,000/-
in allowing ITA No.2187/2013 and secondly on account of
dismissal of IA No0.837/2013 seeking condonation of delay of

22 days in filing the written statement.

I have carefully gone through the record. The written
statement stands already filed and the defendant No.l while

filing the application under Section 148 of CPC for enlargement



of time for filing of the written statement, it was specifically
mentioned that the same be listed on 01.02.2013, the Registry
seems to have inadvertently without noticing the said prayer of
the defendant No.l, listed the application on 21.01.2013
because of which this problem has cropped up that is instead of
listing the application on the date prayed, it was listed on a date
of which the appellant was not aware. Consequentially, the
application got dismissed. This necessitated in filing of an IA
No0.2187/2013 seeking restoration of IA No0.837/2013. Neither
the counsel for the defendant No.l nor the defendant No.l
himself appeared when both these applications were taken up
on 20.11.2013 which resulted in passing of the impugned order.
A cost of Rs.5,000/- was also imposed on the defendant No.1
while allowing the application seeking restoration of IA

No0.837/2013.

The intent of law is not to punish a person for inadvertent
default in appearing before the court, but to advance interest of
justice. In the instant case, the explanation which has been

furnished by the defendant No.l for his non appearance on



20.11.2013 seems to be quite plausible. I am, therefore,
inclined to condone the absence of the counsel or the defendant
No.1 on 20.11.2013 and waive the cost of Rs..5,000/- which has
been imposed while allowing IA No.2187/2013 seeking
restoration of IA No.837/2013 which has subsequently been
dismissed in default as the defendant No.l was not present.
Therefore, vide order dated 20.11.2013 not only cost of
Rs.5,000/- was imposed on the defendant No.l/appellant, but
also his application seeking condonation of delay of 22 days in

filing the written statement was dismissed in default.

Taking a lenient view of the entire matter and rather than
getting entangled in these technicalities, the appeal is allowed,
the cost of Rs.5,000/- is waived, the IA No.837/2013 seeking
condonation of delay of 22 days in filing the written statement
is allowed and the same is taken on record. However, needless
to say that as there is admittedly a delay of 22 days in filing the
written statement and the plaintiff and his counsel have been
put to inconvenience, therefore, the defendant No.l must be

burdened with cost of Rs.10,000/-. Accordingly, the appeal is



allowed subject to payment of cost of Rs.10,000/- and the order
dated 20.11.2013 is set aside. Let the written statement of

defendant No.1 be taken on record.
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