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IN THE HIGH COURT OF PUNJAB AND HARYANA AT CHANDIGARH

LPA No.1546 of 2015 (O&M)
Date of decision: 29.10.2015.

State of Haryana and others .... Appellants.
Versus
Al-Falah University and others ..... Respondents.
CORAM: Hon’ble Mr. Justice S.S. Saron.
Hon’ble Mr. Justice Amol Rattan Singh

Present: Mr. Keshav Gupta, AAG, Haryana for the appellants.

Mr. Akshay Bhan, Senior Advocate with
Mr. Amandeep Singh Talwar, Advocate for the Caveator.

Xk %k

S.S. Saron, J

This appeal has been filed by the State of Haryana; the
Director General, Directorate of Medical Education and Research,
Haryana and the Secretary, Medical Education and Research,
Government of Haryana (appellants) against the judgment and order
dated 15.09.2015 passed by the learned Single Judge in CWP No0.14076
of 2015 whereby the order dated 07.07.2015 (Annexure P26) passed by
the Director General, Medical Education and Research, Haryana
(‘DGMER’ - for short) (appellant No.2) declining to issue Essentiality
Certificate (‘EC’ - for short)/No Objection Certificate (‘"NOC’ - for short)
has been quashed and a mandamus has been issued directing State of
Haryana (appellant No. 1) to issue the EC/NOC within a period of two
weeks from the date of receipt of a copy of the order.

The Al-Falah University and Al-Falah Charitable Trust
(respondents No.1 and 2) filed a petition in this Court seeking quashing
of the order dated 07.07.2015 (Annexure P26) whereby the DGMER
(appellant No.2) did not issue the necessary EC (NOC) for

establishment of Al-Falah School of Medical Science and Research
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Centre, Village Dhauj, Fatehpur Taga Road, Faridabad for the academic
year 2015-16.

The Al-Falah University (respondent No.1) was granted the
status of a private University and was included in the list of private
universities appended to the Haryana Private Universities Act, 2006 in
pursuance of Haryana Private Universities (Amendment) Act, 2014. It
was granted the status of a minority educational institution by the
National Commission for Minority Educational Institutions (‘National
Commission’ - for short) vide letter dated 30.09.2014 (Annexure P1)
and by the Director General, Higher Education Haryana vide letter dated
20.10.2014 (Annexure P2).

The Al-Falah University and Al-Falah Charitable Trust
(respondents No.1 and 2) through the DGMER (appellant No.2)
submitted a proposal dated 11.08.2014 (Annexure P3) to the State of
Haryana for establishment of a Medical College in the name and style of
Al-Falah School of Medical Science and Research Centre at Village
Dhauj, District Faridabad. The Al-Falah University (respondent No.1)
was also required to apply to the Secretary, Ministry of Health and
Family Welfare, Government of India for getting approval for the
proposed Medical College. It accordingly submitted an application dated
26.08.2014 (Annexure P4) to the Secretary Health, Government of
India for permission to establish Al-Falah School of Medical Science and
Research Centre at Village Dhauj, Faridabad.

The DGMER in pursuance of letter dated 01.09.2014
(Annexure P5) constituted a Committee comprising of Director Sheed
Hasan Khan, Government Medical College, Nalher, Mewat; Shri Anurag
Dhalia, HCS, Joint Director, Admn., office of DGMER; Civil Surgeon, Nuh
(Mewat) and a representative of the Deputy Commissioner, Mewat to

inspect the Al-Falah School of Medical Science and Research Centre at
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Village Dhauj, Faridabad. The constitution of the Inspection Committee
was changed by the Haryana Government vide letter dated 11.09.2014
(Annexure P6) and in place of Shri Anurag Dhalia, HCS, Joint Director
Admn. of the office of DGMER, it was to be headed by the DGMER
himself. The other members of the Committee were to remain the
same. The site, it was informed, would be inspected on 16.09.2014.

The Committee inspected the Al-Falah School of Medical
Science and Research Centre on 16.09.2014 and submitted its
inspection report on 22.09.2014 (Annexure P7). The case file was
submitted on 29.09.2014 for order/approval of the Principal Secretary,
Medical Education and Research. It was inter alia mentioned in the note
that was submitted that since Al-Falah University (respondent No.1)
fulfilled the norms of Medical Council of India (‘MCI’ - for short) in order
to start a Medical College, it would be appropriate that EC to Al-Falah
Charitable Trust, New Delhi to start a Medical College in the name of
Al-Falah School of Medical Science and Research at Village Dhauj,
District Faridabad with intake of 150 MBBS seats subject to conditions
as mentioned therein may be issued. The Principal Secretary, Medical
Education and Research on the said note on 29.09.2014 (Annexure P8)
observed that the Model Code of Conduct due to Haryana Assembly
Elections, 2014, was in force. The procedure required to be followed
was accordingly asked to be examined and put up. The file was put up
on the same day by the office by recording that as per the time
schedule of the MCI, the last date for applying to the MCI/Central
Government for establishment of a Medical College was 30.09.2014. In
view of the time schedule of the MCI, it was mentioned that the EC was
to be issued by the State Government on or before 30" September to
enable the applicant - Al-Falah University for submitting the same along

with application form to the MCI/Central Government. It was further
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mentioned that since the Model Code of Conduct was in force in
Haryana due to the Assembly Elections, it would be appropriate to
request the Chief Electoral Officer, Haryana, for granting relaxation for
issuance of EC in question. A draft was placed for approval. The
Principal Secretary, Medical Education and Research on 30.09.2014
(Annexure P10) returned the file by recording that no such request of
urgency had been made by the applicant - Al-Falah University which
would warrant clearance of the case during the enforcement of the
Model Code of Conduct due to Elections to the Vidhan Sabha.

The Ministry of Health and Family Welfare, Government of
India in terms of letter dated 16.10.2014 (Annexure P11) addressed to
the Registrar, Al-Falah Charitable Trust regarding the proposal dated
26.08.2014 (Annexure P4) that was submitted for establishment of a
new medical college at Dhauj, Fatehpur Taga Road, Faridabad during
the academic year 2015-16 stated that after perusal of the proposal
along with enclosed documents, it was noticed that the application was
deficient inasmuch as the EC had not been submitted along with the
proposal dated 26.08.2014. In this view, the proposal for establishment
of a new Medical College during the academic session 2015-16 was
returned along with the demand draft of Rs.7.00 lakhs. However, the
applicant - Al-Falah University, it was stated, may submit a fresh
application for the academic year 2016-17.

After the elections to the Haryana State Assembly were
over, the office of Principal Secretary, Medical Education and Research
on 27.10.2014 (Annexure P12) re-submitted the proposal mentioning
that due to the Election Code of Conduct in force in the State, the
matter was kept pending. The election code was since over, the file
was, therefore, re-submitted for grant of EC to the Al-Falah Charitable

Trust, New Delhi to start a new Medical College in the name of Al-Falah
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School of Medical Science and Research Centre at village Dhauj, District
Faridabad, with intake of 150 MBBS seats on the conditions as
mentioned therein. The Principal Secretary, Medical Education and
Research on 29.10.2014 asked for adding district-wise presence/
proposal of Medical Colleges and Universities (Private and Government
both) running Medical Education. The office re-submitted the case on
04.11.2014 along with a list of existing Medical Colleges to whom
NOC/EC/Letter of Intent (LOI) had been issued.

The office then on 24.11.2014 re-submitted the case to the
Additional Chief Secretary, Medical Education and Research; the Hon’ble
Health Minister/Chief Minister for order and approval as to whether
EC/NOC to Al-Falah Charitable Trust, New Delhi to start a Medical
College in the name and style of Medical Science and Research Centre
at village Dhauj, District Faridabad with intake of 150 MBBS seats may
be granted. If it was granted, it would be as per the draft that had been
placed. The Additional Chief Secretary, Medical Education and Research
on 26.11.2014 (Annexure P13) asked for putting up a detailed note
about the overall scenario of Health Infrastructure in Haryana and the
policy of the Government of India/Government of Haryana in the matter
so that the case may be proceeded with accordingly.

The office thereafter on 01.12.2014 (Annexure P14)
submitted a detailed note along with description of previous report and
also gave a list of existing Medical Colleges along with their intakes and
a list of proposed colleges to whom LOI/NOC/EC had been issued. The
Additional Chief Secretary to Government of Haryana recorded on
03.11.2014, (sic. - 03.12.2014) that all such pending cases with the
government be discussed and returned the file to the office.

The office then on 13.01.2015 (Annexure P15) put up the

file by recording a note for approval mentioning the doctors’ and
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population ratio in the State of Haryana and that a Medical College
would help in rectifying the deficiency. The Additional Chief Secretary,
Medical Education and Research on 16.01.2015 (Annexure P16)
recorded a note mentioning the population and also the deficiency of
doctors. At the same time, it was mentioned that to have quality
medical professionals, the enforcing of guidelines would have to be
strict. The Al-Falah Charitable Trust, New Delhi, it was recorded, may
be issued the requisite NOC/EC for starting a Medical College with
conditions as mentioned with intake of 150 MBBS seats in the name of
Al-Falah School of Medical Science and Research Centre at village
Dhauj, District Faridabad. The matter was discussed with Hon’ble Health
Minister and as desired by him, it was kept pending.

The Al-Falah University (respondent No.1) then addressed a
letter dated 27.03.2015 (Annexure P17) to the Secretary, Medical
Education, Government of Haryana for the issuance of EC. The case was
again submitted by the office on 27.03.2015 (Annexure P18). In
another similar case, Hon’ble the Health Minister had ordered to put up
the matter after framing a new policy. The case was discussed by the
office with the Additional Chief Secretary, Medical Education and
Research in the presence of the Director, Science and Medical Education
Research (DSMER). It was submitted that since this was a similar
proposal for establishment of a medical college and no policy was
required to be framed by the State Government in this regard. The
State Government had to issue NOC/EC only for establishment of a
Medical College in the State as per the norms/guidelines of the MCI.
The MCI is to further grant permission for recognition/allow for
admission in MBBS course to Medical College. In view of the above, the

case was re-submitted for orders/approval as per proposal.
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The Additional Chief Secretary, Medical Education and
Research recorded a note (Annexure P19) to the effect that there was
an acute shortage of Medical/Health Professionals (Doctors) in the
country as well in the State. It was mentioned that the guidelines
issued by the MCI were to be meticulously followed for opening Medical
Colleges and the State Government had to issue EC only. The case was
put up for consideration for granting EC so that another Medical College
may come up and add to capacity of building exercise of the State. The
Health Minister on 12.04.2015 recorded that as had earlier been
ordered, the case be put up after framing new policy and the policy be
framed at the earliest.

The Al-Falah University and the Al-Falah Charitable Trust
getting no response from the State Government filed a petition dated
15.05.2015 (Annexure P20) before the National Commission for
directing the Secretary, Medical Education and Research, Government
of Haryana and the DGMER to process and decide the application dated
11.08.2014 (Annexure P3) of the petitioner for grant of EC/NOC within
a period of two-three weeks as there was urgency in the matter. The
respondents before the National Commission, i.e. the Secretary, Medical
Education and Research and DGMER, filed their reply (Annexure P21). It
was primarily submitted that the EC is to be issued by the Additional
Chief Secretary, Government of Haryana, who was not a party to the
petition. The petition was, however, allowed by the National
Commission vide order dated 28.05.2015 (Annexure P22). A direction
was issued to the Principal Secretary to Government of Haryana,
Medical Education and Research to take immediate necessary action on
the basis of the report of the Expert Committee and issue NOC/EC to
the petitioner before the National Commission for establishment of Al-

Falah School of Medical Science and Research Centre at Village Dhauj,

I attest to the accuracy and
integrity of this document

High court chandigarh



Amit Kaundal
2018.04.30 13:36

LPA No0.1546 of 2015 (O&M) [8]

Fatehpur Taga Road, District Faridabad, within four weeks of the service
of the order.

The Al-Falah University (respondent No.1) wrote a letter to
the Secretary, Medical Education, Government of Haryana, on
27.05.2015 requesting for issuing the EC/NOC. However, there was no
response. The Al-Falah University and the Al-Falah Charitable Trust then
wrote separate letters dated 04.06.2015 (Annexure P23 - colly.) to the
Additional Chief Secretary, Medical Education and Research,
Government of Haryana and the Additional Principal Secretary to Chief
Minister, Government of Haryana, for complying with the order dated
28.05.2015 (Annexure P22) of the National Commission and requested
for the issuance of EC for establishment of a Medical College in the
name of Al-Falah School of Medical Science and Research Centre.
Another letter dated 27.06.2015 (Annexure P25) was written to the
Additional Chief Secretary, Department of Medical Education and
Research, requesting him for issuance of NOC/EC. It was also stated in
the said letter by the respondents that though the inspection had been
conducted on 16.09.2014 but they had 'no objection” for fresh
inspection. The Chancellor of the Al-Falah University also met the
Additional Chief Secretary and made a request for issuance of NOC/EC
in compliance with the order of the National Commission.

The Director, Medical Education and Research, Haryana,
vide impugned letter dated 07.07.2015 (Annexure P26) in response to
letter dated 27.06.2015 (Annexure P25) of the Chancellor of Al-Falah
University addressed to the Additional Chief Secretary, Medical
Education and Research on the subject of application for issuance of EC
(NOC) for establishing Al-Falah School of Medical Science and Research
Centre, Village Dhauj, Faridabad for the academic year 2015-16

informed that it had been observed that the earlier inspection report
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had omitted a basic requirement which was not being fulfilled by the
hospital on the basis of which the application for permission/approval of
the MCI/NOC to the said institution for running a medical college (sic. -
cannot be granted). It was further mentioned that the requirement in
the MCI guidelines in sub-para 5 under serial No. 3 of the MCI
guidelines issued by way of notification published on 22.08.2014 in the
Gazette of India was as follows:-
“(3). that Essentiality Certificate in Form 2 regarding
No objection of the State Government/Union Territory
Administration for the establishment of the proposed
medical college at the proposed site and availability of
adequate clinical material as per the council
regulations, have been obtained by the person from
the concerned State Government/Union Territory
Administration.”

It was further mentioned that the essential requirement for
consideration of any hospital for allowing permission for establishing a
medical college was that the person should be owning and managing a
hospital of 300 beds, i.e. necessary infrastructure facility in terms of
sub-para 5 as reproduced above. While examining the proposal of the
Al-Falah University, it was observed that the so-called 300 bedded
hospital claimed to be running from the premises was constructed in an
area of 4500 sq. metre and presently did not meet the requirement of
the Indian Public Health Standards (‘Health Standards’ - for short),
which meant that the hospital presently being run and owned and
managed by the institution did not fulfill the standards and norms
prescribed by the Health Standards. The standard requirement of the

plinth area of the physical infrastructure on page 25 of the Health
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Standards, it was mentioned, requires the area and space norms of the

hospital required for:-
“(a) General Hospital - 80-85 sq.mtr. per bed to
calculate total plinth area (desirable). The area will
include the service area such as waiting space,
entrance hall, registration counter etc. in addition,
hospital service buildings like Generators, Manifold
Rooms, Boilers, Laundry, Kitchen and essential staff
residences are required in the Hospital Premises. In
case of specific requirement of a hospital, flexibility in
altering the area be kept.
(b) Teaching Hospital - 100 to 110 sq. mtr. per bed
to calculate total plinth area.”

Since the institutions presently being run did not fulfill the
standards required as per the Health Standards and the MCI norms for
the teaching hospital were still higher, the Chancellor, Al-Falah
University was requested to direct the promoters to first meet the
Health Standards norms so that the hospital was run in a proper
manner and then the NOC would be issued for opening a medical
college.

The above order as already noticed has been set aside and
quashed by the learned Single Judge. The learned Single Judge
formulated the issues which required consideration, i.e. (i) whether in
spite of the direction issued by the National Commission under the
National Commission for Minority Educational Institutions Act, 2004, the
respondents (now appellants) were justified in withholding the EC for no
valid reason; (ii) whether the impugned order whereby the Health
Standards guidelines had been applied had any statutory backup; and,

(iii) whether in the peculiar facts and circumstances of the case, the
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petitioner (now respondent) was entitled for the relief of mandamus for
grant of the EC.

The learned Single Judge on the first question as to whether
in spite of the directions of the National Commission, the respondents
(now appellants) were justified in withholding the EC for no valid reason
held that the directions issued by the National Commission were flouted
with impunity without any tenable reasons and should have been
complied with at the first instance. On the second question whether the
impugned order whereby the Health Standards guidelines had been
applied had any statutory backup, it was said that this Court, in view of
the settled position of law, was of the opinion that the impugned order
whereby the Health Standards norms were being applied were without
any statutory basis and could not be held to be justified. On the third
question, whether in the peculiar facts and circumstances of the case,
the petitioner (now respondent) was entitled for the relief of mandamus
for the grant of the EC, it was said was necessarily to be answered in
favour of the petitioner (now respondent). The facts had shown that the
State had been consistently stone walling the application for the
issuance of an EC. The petitioner (now respondent) had been running
from pillar to post since the last one year for getting a formal certificate
and in spite of being armed with a positive report of the Inspection
Committee, the defence that had been then taken in the additional
affidavit was that there was a mala fide intention on the part of the
Inspection Committee. The said defence, it was held, was to be
rejected. The settled position, it was said, was that by filing a written
statement and an additional affidavit, a new ground, which was not part
of the impugned order, could not be urged. The ground that had been
taken before the learned Single Judge was that the Committee had

given a wrong report which was never the defence of the government at
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any earlier point of time, especially before the National Commission
and, thus, was only an afterthought.

It is to be noticed that the ground for declining EC to the
Al-Falah University in pursuance of impugned order dated 07.07.2015
(Annexure P26) was that it did not meet the norms laid down by the
Health Standards, besides, the MCI norms for teaching hospital were
still higher.

During the course of hearing, learned counsel for the State
has fairly conceded that the requirements contained in the Health
Standards, in fact, are inapplicable for setting up of a Medical College.
In fact, in the grounds of appeal, it is stated that the State through
present appeal was not agitating qua the validity of the impugned order
dated 07.07.2015 (Annexure P26) and the applicability of the Health
Standards guidelines and the desirability or the location aspect involved
in the litigation. It is submitted that amongst the other issues, the issue
on which the challenge is based inter alia are, the interpretation of the
Medical Council of India Regulations and Guidelines with specific
reference to the role of the State Government under the said
regulations and guidelines; the effect of non-joinder of necessary and
proper party namely the Medical Council of India; the effect of the
affidavit of the Additional Chief Secretary regarding the wrong
inspection report; the effect of that very report on the merits of the
matter and the effect of the over-emphasis on the rights of the
respondent-Institute instead of the right to life and education of the
citizens and the grant of mandamus directing for issuing NOC instead of
re-inspection of the Institute when both the parties were willing for a
re-inspection, especially in the wake of the affidavit saying that the
inspection report in question was arbitrary and wrong. Therefore, fresh

grounds are now sought to be urged in this appeal.
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The learned counsel for the State contends that the
inspection report dated 22.09.2014 (Annexure P7) based on the
inspection conducted by the DGMER; the Director, Shaheed Hasan Khan
Mewat, Government Medical College, Nalhar, Mewat; Civil Surgeon,
Faridabad and Sub Divisional Magistrate, Faridabad is incorrect and that
a fresh inspection is liable to be conducted.

Learned Senior Counsel for the respondents, who is on
caveat, has strenuously opposed the stand of the appellants and
submitted that the only intention of the appellants is to delay the
issuance of EC. It is submitted that the EC is to be issued in Form-2 of
the Medical Council of India Regulations and Guidelines for which
necessary inspection has already been conducted. According to the
learned Senior Counsel, the appellant-State has been changing its stand
time and again only to harass the respondents and delay the issuance
of EC. An amount of Rs.5.00 crores, it is submitted, was deposited by
the respondents in the Government fund in terms of the Haryana
Private Universities (Amendment) Act, 2014; besides, it is submitted
that the MCI is not a necessary party as the EC is to be issued by the
appellant-State Government and thereafter the MCI is to carry out its
own independent inspection for ascertaining the other norms that are
required to be fulfilled. According to learned Senior Counsel, the EC is
to be confined only to clinical material as also the desirability and
feasibility of setting up of Medical College in the area.

We have given our thoughtful consideration to the matter
and also gone through the order of the learned Single Judge; besides,
have perused the numerous files submitted by the learned Counsel for
the State.

The EC is to be issued by the State Government in Form-2

of the Establishment of Medical College Regulations, 1999 (Annexure
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R1/2) (1999 Regulations’ - for short). Regulation 3 of the 1999
Regulations provides for the establishment of a Medical College. It is
provided that no person shall establish a Medical College except after
obtaining prior permission from the Central Government by submitting
a 'Scheme’ annexed with the said regulations. A “"Scheme for obtaining
permission of the Central Government to establish a Medical College,” is
provided for in terms of the 1999 Regulations. All applications under the
‘Scheme’ are to be submitted to the Secretary to Government of India,
Ministry of Health and Family Welfare, New Delhi from 1t August to 31°*
August (both days inclusive) of any year. Para 1 of the ‘Scheme’
provides for the eligibility criteria and para 2 provides for the qualifying
criteria. It is provided that the eligible persons shall qualify to apply for
permission to establish a Medical College if the conditions mentioned
therein were fulfilled. Para 2 (3) of the ‘Scheme’ provides for having an
Essentiality Certificate in Form 2. Sub-paras (3), (4) and (5) of Para 2
of the ‘Scheme’ read as under:-

“(3) that Essentiality Certificate in Form 2 regarding No
objection of the State Government/Union Territory
Administration for the establishment of the proposed
medical college at the proposed site and availability of
adequate clinical material as per the council
regulations, have been obtained by the person from
the concerned State Government/Union Territory
Administration.

(4) that Consent of affiliation in Form-3 for the proposed
medical college has been obtained by the applicant
from a University.

(5) That the person owns and manages a hospital of not

less than 300 beds with necessary infrastructural
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facilities capable of being developed into teaching
institution in the campus of the proposed medical
college.”

In terms of Para 2 (2) of the ‘Scheme’ under the 1999

Regulations, the Essentiality Certificate was to be submitted in Form-2.

The said Form-2 reads as under:-
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“FORM-2

Subject:- ESSENTIALITY CERTIFICATE

No.
Government of Haryana
Department of Health
Dated, the ..../08/2014
To
(Applicant),
Sir,

The desired certificate is as follows:-

(1) No. of institutions already existing in the State.

(2) No. of seats available or No. of doctors being produced
annually.

(3) No. of doctors registered with the State Medical Council.

(4) No. of doctors in Government service.

(5) No. of Government posts vacant and those in rural/difficult
areas.

(6) No. of doctors registered with Employment Exchange.

(7) Doctor population ratio in the State.

(8) How the establishment of the College would resolve the
problem of deficiencies of qualified medical personnel in the
State and improve the availability of such medical manpower

in the State.
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(9) The restrictions imposed by the State Government, if any, on
students who are domiciled in the State from obtaining
admissions in the State, be specified.

(10) Full justification for opening of the proposed College.

(11) Doctor-patient ratio proposed to be achieved.

The (Name of the person) has applied for

establishment of a Medical College at . On careful

consideration of the proposal, the Government of
has decided to issue an Essentiality Certificate

to the applicant for the establishment of Medical College

with (No.) seats.

It is certified that:-

(a) The applicant owns and manages a 300 bedded Hospital which
was established in

(b) It is desirable to establish a Medical College in the public
interest;

(c) Establishment of a Medical College at by (the
name of Society/Trust) is feasible.

(d) Adequate clinical material as per the Medical Council of India
norms is available.

It is further certified that in case the applicant fails to
create infrastructure for the Medical College as per the MCI
norms and fresh admissions are stopped by the Central
Government, the State Government shall take over the
responsibility of the Students already admitted in the College
with the Permission of the Central Government.

Yours faithfully,
(SIGNATURE OF THE COMPETENT AUTHORITY)”
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In terms of the above Form-2, the essentiality that was
primarily required to be considered by the State Government was that
(a) the applicant owns and manages a 300 bedded hospital and the
year in which the hospital was established; (b) that it was desirable to
establish a Medical College in public interest; (c) the establishment of a
Medical College at the place where it was to be established was
feasible; and (d) adequate ‘clinical material’ as per the MCI norms was
available.

The deficiencies that had been pointed out in the impugned
order dated 07.07.2015 (Annexure P26) have been noticed above. It
was observed that the earlier inspection report had omitted a very basic
requirement which was not being fulfilled by the hospital on the basis of
which the applicant (sic.) for permission/approval of the MCI/NOC to
the said institution for running a Medical College (sic. - cannot be
granted). Thereafter, a reference had been made to the requirement in
the MCI guidelines in sub-para 5 under serial No.3 of the MCI guidelines
issued by way of notifications published on 22.08.2014 in the Gazette of
India. It was mentioned that EC in Form-2 regarding ‘No objection’ of
the State Government/Union Territory Administration for the
establishment of the proposed Medical College at the proposed site and
availability of adequate ‘clinical material’ as per the Council Regulations
had been obtained by the person from the concerned State
Government/Union Territory Administration. Therefore, the EC/NOC was
to be obtained regarding the establishment of the proposed Medical
College at the proposed site and adequate ‘clinical material’ as per the
Council Regulations was available.

The Committee that had been constituted by the State
Government in its report dated 19.09.2014 (Annexure P7) made a

mention of the land, the details of existing and proposed buildings and
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also infrastructure. It was said that the total land of the Al-Falah
Charitable Trust was 62 acres out of which 26.70 acres had been
earmarked for the proposed Medical College in the revenue estate of
Village Dhauj, Tehsil and District Faridabad. The mutation of the land
had been done (sic. - sanctioned). Non-Encumbrance Certificate/
Contiguous Land Certificate issued by the Sub Registrar, Faridabad was
attached. It was mentioned that the land as per revenue record was
contiguous/unitary situated at Fatehpur Taga Road, Village Dhauj,
Faridabad and twelve kilo-metres from the outer municipal limits of
Faridabad Municipal Corporation. The land was earmarked for
establishing a Medical College. The site plan of the college was received
from the owner. This complied with one of the conditions, i.e. the
proposed site of the proposed Medical College. The other condition for
the grant of EC as per Para 2 (3) of the ‘Scheme’ under the 1999
Regulations is the ‘clinical material’. In the report (Annexure P7), with
respect to the ‘clinical material’ and ‘Machinery and Equipments’, it was
observed as follows:-

“Clinical Material

As per the record of the hospital, the hospital is
functional from 1% June, 2014. There were patient
files pertaining to admission in MRD section. The OPD
strength on the day of inspection was 560. The
existing hospital is having sufficient OPD area with
clinical and Investigative departments. The bed
occupancy was about 61% on the day of inspection.
In relation to infrastructure the hospital is having
surgical, medical, gynecological, ophthalmology,
Orthopedics, Pediatrics, ENT, Psychiatry, CTB and STD

wards as well as the investigative area for Blood Tests
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and Radiology with one 300 mA, one 100 mA one
mobile X-Ray machine.”

“Machinery and Equipments

The hospital is having the diagnostic facilities in form
of Blood Analyzer, X-Ray Machines and Dental Chair
etc. The Hospital is also having ICU, NICU and
Operation Theater facilities with adequate machinery
and equipments. The equipments available in the
hospital are sufficient to run 300 bedded hospital. The

list is attached herewith as Annexure No.'VI'.”

The Committee finally concluded as follows:-

_Sd_
Sh.Ramesh
Krishan
DGMER,
Panchkula

“Conclusion:

The observations of the Inspection Committee:

1. The applicant owns and is managing a 300
bedded hospital which was made functional on 1%
June 2014. The hospital is having adequate clinical
material on the day of inspection.

2. The Al-Falah University, where the medical
college and hospital is proposed, has 62 acres of land
as per revenue record available. The trust has
earmarked 26.70 acres of land for the proposed
medical college and hospital. This piece of land is
unitary and its size fulfills the requirement of MCI.

3. The trust has financial capabilities to build and
manage the existing and proposed hospital and

medical college.

-Sd- -Sd- -Sd-
Dr. Sansar Chand Sharma Dr. Gulshan Arora Sh. Mahabir Parsad
Director SHKM GMC, Civil Surgeon SDM -
Nalhar, Mewat Faridabad, Faridabad,

Haryana Haryana Haryana”
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The above conclusions show that the condition for grant of
EC as provided for in Form-2 in terms of Para 2 (3) of the ‘Scheme’
under the 1999 Regulations stand fulfilled.

The defence of the State before the National Commission
inter alia was that it was the prerogative of the Government of Haryana
to issue an EC. It was also mentioned that the inspection report
(Annexure P7) was duly forwarded to the Principal Secretary to
Government of Haryana, Medical Education and Research Department,
Chandigarh on 22.09.2014 for taking further necessary action.
Therefore, the answering respondent, i.e. the office of DRME, was not
entitled to issue any EC/NOC for opening a Medical College which was
rather a prerogative of the government. It was also mentioned that the
office of DRME had again requested the Government of Haryana to
consider the issuance of EC/NOC of the petitioners (now respondents)
vide letter dated 25.05.2015. The learned Single Judge also referred to
the letter dated 25.05.2015 of the Directorate General, Medical
Education and Research, Haryana addressed to the Additional Chief
Secretary, Department of Medical Education and Research which was
attached as Annexure R2/2 with the reply (Annexure P21) before the
National Commission. In the said letter, it has inter alia been stated
that the State of Haryana falls below the national Doctor-population
ratio. The number of Medical Colleges in Haryana was quite deficient.
The Government had already given nod to the idea of having at least
one medical college in each district in the State. It was further observed
in the said letter as follows:-

“In addition to the above, it also needs to be

under-scored that the Mewat-Palwal and Faridabad

area is perhaps the worst in terms of health

parameters not only in the State but perhaps in the
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whole of Northern India where the University under

reference has been proposed to be established.

With reference to the Government letter dated
19.05.2015, it may be stated that there is no proposal
of framing or formulating of any “new” policy on the
subject of opening of medical colleges/universities as
there is at present no separate policy other than the

one already notified by the Medical Council of India.
In view of the above, for Government may like
to urgently consider issuing the requisite Essentiality
Certificate to the applicant University in view of the
recommendation made by the high level inspection
committee referred to above, and also in the face of
the applicant approaching the statutory body
established by the Government of India.” (Emphasis

added).

The National Commission, in its order dated 27.05.2015
(Annexure P22), recorded that the facts as mentioned in the order
clearly established that the Expert Committee Report was pending with
the Principal Secretary to Government of Haryana, Medical Education
and Research Department since 22.09.2014. Even respondent No.1
before the Commission i.e. the Secretary Medical Education and
Research, Government of Haryana did not deny the said fact. Yet no
action had been taken in this regard till then. It was further observed
that there had been unnecessary and unexplained delay on the part of
the Secretary, Medical Education and Research Department,
Government of Haryana to take action on the basis of the Expert
Committee Report, which clearly hampered the right of the minority

guaranteed under Article 30 (1) of the Constitution of India to establish
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and administer educational institution of its choice. The right of a
minority to establish an educational institution, it was said, could not be
kept under suspension. The National Commission directed the Principal
Secretary to Government of Haryana, Medical Education and Research
Department to immediately take necessary action on the basis of the
Expert Committee report and issue NOC/EC to the petitioner (now
respondents) for the establishment of Al-Falah School of Medical
Science and Research Centre at village Dhauj, Fatehpur Taga Road,
Faridabad within four weeks from the service of the order. The petition
was disposed of accordingly.

The learned Single Judge while considering the case for the
grant of EC referred to judgments of Hon’ble the Supreme Court
relating to the issuance of the EC. A reference was made to the case of

Thirumuruga Kirupananda Variyar Thavathiru Sundara Swamigal

Medical Educational & Charitable Trust v. State of Tamil Nadu and

others, (1996) 3 SCC 15. In the said case, after enactment of Section
10A of the Indian Medical Council Act, 1956 (1956 Act’ - for short), the
Medical Council by notification dated 20.09.1993 framed the
‘Establishment of New Medical Colleges, Opening of Higher Courses of
Study and Increase of Admission Capacity in Medical Colleges
Regulations, 1993’. In terms of the said Regulations, a ‘Scheme’ for
application for permission of the Central Government to establish a new
Medical College was made. In the said Scheme, the qualifying criteria
for applying for permission to establish a new Medical College were laid
down. One of the conditions that was required to be fulfilled by the
eligible organizations was “that Essentiality Certificate regarding the
desirability and feasibility of having the proposed medical college at the
proposed location has been obtained and that adequate clinical material

is available as per Medical Council of India requirements has been
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obtained by the applicant from the respective State Government or the
Union Territory Administration”. The State Government in the said case
declined the issuance of the Essentiality Certificate on the ground that
no private trust or management could start a Medical/Dental College. It
was held that it was no doubt true that in the ‘Scheme’ that had been
prescribed under the Regulations relating to establishment of new
Medical Colleges, one of the conditions for the qualifying criteria laid
down was that the Essentiality Certificate regarding desirability and
feasibility of having the proposed college at the proposed location
should be obtained from the State Government. The said condition
about obtaining an Essentiality Certificate from the State Government
regarding desirability and feasibility of having the proposed college at
the proposed location, it was said could not be equated with obtaining
prior permission of the State Government for establishing a new Medical
College as required under the proviso to Section 5 (5) of the Medical
University Act. For the purpose of granting the Essentiality Certificate as
required under the qualifying criteria prescribed under the ‘Scheme’, the
State Government, it was held, was only required to consider the
desirability and feasibility of having the proposed medical college at the
proposed location. The Essentiality Certificate could not be withheld by
the State Government on any policy consideration because the policy in
the matter of establishment of a new medical college now rested with
the Central Government alone.

It may, therefore, be noticed that in respect of an applicant
desiring to open and establish a new Medical College and the State
Government is to issue an EC, it is only required to consider the
qualifying criteria prescribed under the ‘Scheme’.

A reference was also made by the learned Single Judge to

the case, State Government of Tamil Nadu v. Meenakshi Amman Trust,
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2004 (3) SCT 649 (DB) (Madras). In the case before Hon’ble the Madras
High Court, the respondent intended to establish a Medical College
under the name and style of ‘Meenakshi Medical College and Research
Institute’. It applied to the State Government of Tamil Nadu for grant
of an EC. Initially there was a long delay and thereafter an inspection
report was submitted but no action was taken, which necessitated the
filing of a writ petition. The Government of Tamil Nadu contested the
petition on the ground that the norms set for issuance of EC were not
met. The learned Single Judge disagreed with the stand of the
Government and issued directions to it to issue an EC to the Trust
enabling it to proceed further. Hon’ble the High Court in appeal referred
to the aforesaid judgment in Thirumuruga Kirupananda Variyar
Thavathiru Sundara Swamigal Medical Educational & Charitable Trust v.
State of Tamil Nadu and others (supra) and said that it was held by
Hon’ble the Supreme Court that the State Government had got no say
in the matter of establishing a new Medical College except verifying the
qualifying criteria for issuance of EC regarding desirability and feasibility
of having the proposed college at the proposed location and that this
could not be equated with obtaining prior permission of the State
Government for establishing a new Medical College as required under
proviso to Section 5 (5) of the Medical Universities Act. It was further
also said that it was held by Hon’ble the Supreme Court in no uncertain
terms that the EC could not be withheld by the State Government on
any policy consideration because the policy in the matter of
establishment of a new Medical College now rested with the Central
Government alone. A further reference was made to the case State of

Maharashtra v. Indian Medical Association and others, 2002 (1) SCT 1

(SC) where Hon’ble the Supreme Court held that the criteria for

issuance of an EC by the State was desirability of location of the
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proposed Medical College as also the provision for adequate clinical
materials as per the guidelines prescribed by the Medical Council of
India at the proposed Medical College.

In the circumstances, in the matter of grant of EC by the
State Government, the limited role that the State Government has is to
ascertain the desirability of location of the proposed Medical College as
also the provision for adequate ‘clinical material” as per the guidelines
prescribed by the Medical Council of India at the proposed Medical
College.

The learned Single Judge also relied on the case,

Government of Andhra Pradesh and another v. Medwin Educational

Society and others, (2004) 1 SCC 86. In the said case, the role of the

State Government in the matter of identification of locations of
proposed Medical and Dental Colleges was the primal question involved
which had arisen out of a common judgment dated 08.11.2000 passed
by a Full Bench of Hon’ble the Andhra Pradesh High Court. It was held
that although the State had a say in the matter as regards location for
establishing of a Medical or Dental College, it had to exercise such
power in a reasonable manner. The factors which were relevant for
determination of such issue, it was said, would be the local needs and
the public interest. The question as to whether the Medical College was
being set up by a minority institution or a non-minority institution was
to be considered in the light of the observations made in T.M.A. Pai

Foundation v. State of Karnataka, (2002) 8 SCC 481 and Islamic

Academy of Education v. State of Karnataka, (2003) 6 SCC 697. While

rejecting such an application for grant of Essentiality Certificate, it was
said, that the State must comply with the principles of natural justice

which would include assigning of sufficient and cogent reasons. In
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short, the State could not act arbitrarily or capriciously. Its decision
must be informed by reasons and based on relevant factors.

In the present case, it is the stand of the appellants that the
impugned order dated 07.07.2005 (Annexure P26) is not sustainable
and it is not agitating qua the validity of the said order; however, fresh
grounds are pressed, i.e. the interpretation of the MCI Regulations and
guidelines with specific reference to the role of the State Government
under those regulations and guidelines. The effect of non-joinder of the
MCI as a party, the effect of the affidavit of the Additional Chief
Secretary regarding wrong inspection report, the effect of the report on
the merits of the matter and the over emphasis on the rights of the
respondent-Institute instead of the right to life and education of the
citizens and the grant of mandamus directing for issuance of NOC
instead of inspection, when both parties were willing for re-inspection of
the institute. The reason for pressing fresh inspection of the proposed
Medical College are that the 1999 Regulations contain certain
requirements that are to be fulfiled by the applicant College for
obtaining Letter of Intent (Lol) and Letter of Permission (LoP) for
Establishment of the new Medical Colleges and Yearly Renewals under
Section 10-A of the 1956 Act while according to the inspection report
(Annexure P-7), the existing hospital building area is 4500 sq. mtr.
(constructed) whereas total area was required to be 21,323 sq. mtr.;
besides, in terms of the said 1999 Regulations, the number of beds
required for 100 admissions annually is 500. It should have 7 sq. mtr.
per bed (1.5 mtr. distance between 2 beds. Bed widths 1 mtr.

According to learned Senior Counsel for the respondents,
the said requirements are absolutely unnecessary at this stage for the
purpose of Essentiality Certificate as these aspects are to be done in a

structured manner and considered by the MCI at the time of inspection
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and grant of Letter of Permission (LOP). He has referred to the
Regulation 6 and 7 of the aforesaid Medical Council of India
Establishment of Medical Colleges Regulations 1999 (as amended upto
August 2014).

As already noticed, the requirement of the State
Government is to issue Essentiality Certificate based on the desirability,
feasibility and the ‘clinical material’ as contained in Clause 11, 11 (b),
11 (c) and 11 (d) of Form-2. The other norms as regards the
infrastructure etc., are to be considered by the MCI and in case the
respondents do not fulfill the same, the MCI would decline the
necessary permission. Indeed the other aspects are to be considered
by the MCI and in case the respondent-Institute does not fulfill the
same, it would be open for the MCI to decline necessary permission to
run a Medical College by not issuing a Letter of Permission (LoP).
Therefore, even if MCI is not a party the same would be of no
consequence as it has to carry out an independent inspection.

As regards the effect of affidavit of the Additional Chief
Secretary, the effect of the report on the merits of the matter and the
over emphasis on the rights of the respondent-Institute, it may be
noticed that these were not the grounds for declining the issuance of EC
in terms of the impugned order dated 07.07.2015 (Annexure P26).
Even otherwise the fresh grounds independent of those contained in the
impugned order dated 07.07.2015 (Annexure P26) for declining the EC
that are sought to be urged for non grant of EC would be impermissible.

In Dipak Babaria v. State of Gujarat, (2014) 3 SCC 502,

Hon’ble the Supreme Court said that the reasons and bona fide exercise
of power are essential at the time of exercise thereof and the
Government must defend its action on the basis of the order that it had

passed and it could not improve its stand by filing subsequent affidavits.
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Reliance was placed on the following observations in Commissioner of

Police, Bombay v. Gordhandas Bhanji, AIR 1952 SC 16:-

“9. .. public orders, publicly made, in
exercise of a statutory authority cannot be
construed in the light of explanations
subsequently given by the officer making the
order of what he meant, or of what was in his
mind, or what he intended to do. Public orders
made by public authorities are meant to have
public effect and are intended to affect the
actings and conduct of those to whom they are
addressed and must be construed objectively
with reference to the language used in the order

itself.”

This proposition, it was further said had been quoted with

approval in para 8 by a Constitution Bench in Mohinder Singh Gill v.

Chief Election Commissioner, New Delhi and others, (1978) 1 SCC 405

wherein it was stated as follows:-

“8. The second equally relevant matter is that
when a statutory functionary makes an order
based on certain grounds, its validity must be
judged by the reasons so mentioned and cannot
be supplemented by fresh reasons in the shape
of affidavit or otherwise. Otherwise, an order
bad in the beginning may, by the time it comes
to court on account of a challenge, get validated
by additional grounds later brought out.”

The reasons, therefore, that are mentioned in the impugned

order dated 07.07.2015 (Annexure P26) alone are to be considered and
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fresh reasons by way of affidavit or by way of written statement cannot
be added to seek validation of the order that had been passed.

The learned Single Judge in the circumstances has also
rightly held that the facts had shown that the State had been
consistently stone walling the application for the issuance of an EC. The
petitioner (now respondent), it was noticed had been running from pillar
to post since the last one year for getting a formal certificate and in
spite of being armed with a positive report of the Inspection Committee,
the defence that had been taken in the additional affidavit was that
there was a mala fide intent on the part of the Inspection Committee.
The said defence it was said was but to be rejected. It was further said
that it is the settled position that by filing a written statement and
additional affidavit, a new ground could not be urged which was not
part of the impugned order. The ground that had been taken that the
Committee had given a wrong report, it was said, was never the stance
of the Government at any earlier point of time especially before the
National Commission and was thus only an afterthought. The learned
Single Judge came to the conclusion that keeping in view the fact that
the petitioners (now respondents) valuable rights of admission being
involved and it had already lost out one academic year and even if the
application was to be processed, admissions were going to be for the
year 2016-17 and would set back the petitioner (now respondent) by
another two years in case the State Government was given an option to
reconsider the matter.

In the said circumstances, the question of re-inspection also
does not arise. In fact there is no denial by the appellant that the
respondents have the necessary area, the ‘clinical material’ and
financial viability to carry out construction. Therefore, there is no need

for re-inspection of the site.
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The direction issued by the learned Single Judge to issue
the Essentiality Certificate and no objection certificate was perfectly
justified and in order and there is no infirmity with the findings and
conclusions reached at by the learned Single Judge.

The LPA is accordingly dismissed.

(S.S. Saron)
Judge

(Amol Rattan Singh)
Judge
29.10.2015

Ramesh/A.Kaundal
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The judgment of my learned brother, S. S. Saron, J., has been
received by me about three weeks ago, which though is delayed, is in terms
of what was pronounced by us in Court on 29.10.2015, dismissing the
appeal filed by the State of Haryana and its officers, against the judgment of
a learned single Judge passed in CWP no.14076 of 2015, allowing the writ
petition of the respondent University and Trust (writ petitioners before the
single Judge).

I have gone through the detailed judgment of my learned
brother and would just like to add a few lines in furtherance of what has
been discussed in detail in the elaborate judgment passed by him.

It may need special notice that the learned single Judge had
specifically noticed that the main objection of the State Government to non-
grant of the Eligibility Certificate, despite a recommendation for grant of
such certificate after inspection was carried out by a committee, of the
campus of the respondents herein, was that the hospital run by the
respondents consisted of only 4500 sq. mts. of constructed area and
therefore did not meet with the requirements of the Indian Public Health
Standards, by which, for a 500 bed hospital, the total constructed area
required was 60242 sq. mts., if a medical college was also to be set up in
the hospital.

That issue has been dealt with by the learned single Judge by
first recording a finding that even the State did not deny that actually the
IPHSs' guidelines were not applicable and in fact it was the regulations of
1999 notified by the MCI that were followed and further, the respondents
herein (writ petitioners) had also proposed a total constructed area of

1,14,431 sq. mts. including the existing hospital building, the proposed
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hospital building, medical college, hospitals' residences etc.

The Eligibility Certificate form to be issued contains a column
by which the State Government is to give full justification for opening of the
proposed college. That justification has been given in the recommendations
made by the Director, Medical Education and Research, Haryana, as also in
fact, by the recommendation earlier made by the Additional Chief Secretary
to the Govt. in the Department of Medical Education and Research, in his
note put up to the hon'ble Health Minister, before the order impugned before
the learned single Judge was passed on 07.07.2015.

That being so, with there being admittedly no shortage of space
with the respondent institution to actually go ahead with the contention
proposed by it, and in any case the MCI regulations of 1999 being prevalent
over the IPHSs' norms (though if the construction proposed is completed,
even those norms would seem to be met with), I fully agree with the detailed
reasoning given by my learned brother in his judgment, upon the appeal
having been pronounced to be dismissed by us on 29.10.2015.

Coming then to whether the detailed reasoned judgment of by
my brother can be signed at this stage, after he has demitted office, it need
be said (as has also been stated in other judgments signed by me, in the past
two weeks), is that an order pronounced would not stand negated by late
issuance of a detailed and reasoned judgment, as has been held by the Privy

Council in Firm Gokal Chand Jagan Nath v. Firm Nand Ram Das-

Atma Ram AIR 1938 PC 292 and subsequently by the Supreme Court in

Surendra Singh and others v. State of Uttar Pradesh AIR 1954 SC 194

and Igbal Ismail Sodawala v. The State of Maharashtra and others

(1975) 3 SCC 140.
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In Firm Gokal Chand, it was held by their Lordships as
follows:-

“A further point was raised by the appellants. They urged that
the judgment of the High Court appealed from was not a valid
judgment because it failed to comply with Order 41, Rule 31,
Civil Procedure Code. The relevant facts on this issue are that
the hearing in the High Court was before two Judges, Harrison
and Agha Haider JJ., and was actually delivered by the former
Judge, the latter agreeing. The judgment was delivered on 22™
February 1933, but Harrison J. went on leave before signing the
judgment, which was signed by Agha Haider J., the Deputy
Registrar appending a note that Harrison J. had gone on leave
before signing the judgment he delivered. Order 41, Rule 31
requires that the judgment of the Appellate Court shall be in
writing and shall state various matters, and “shall at the time
that it is pronounced be signed and dated by the Judges or by
the Judges concurring therein.”

8. The Rule does not say that if its requirements are not
complied with the judgment shall be a nullity. So startling a
result would need clear and precise words. Indeed the Rule
does not even state any definite time in which it is to be
fulfilled. The time is left to be defined by what is reasonable.
The Rule from its very nature is not intended to affect the rights
of parties to a judgment. It is intended to secure certainty in the
ascertainment of what the judgment was. It is a rule which
Judges are required; to comply with for that object. No doubt in
practice Judge do so comply, as it is their duty to do. But
accidents may happen. A Judge may die after giving judgment
but before he has had a reasonable opportunity to sign it. The
Court must have inherent jurisdiction to supply such a defect.
The case of a Judge who has gone on leave before signing the
judgment may call for more comment, but even so the
convenience of the Court and the interest of litigants must

prevail. The defect is merely an irregularity. But in truth the
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difficulty is disposed of by Sections 99 and 108. Civil
Procedure Code section 99 provides that no decree shall be
reversed or substantially varied nor shall any case be remanded
in appeal on account of any error, defect or irregularity in any
proceedings in the suit not affecting the merits of the case or
the jurisdiction of the Court. That Section comes in the part
dealing with appeals from original decrees. But Section 108
applies the same provision to appeals from appellate decrees
and it is always in the discretion of the Board to apply the
principle on appeal to His Majesty in Council. In their
Lordships' judgment the defect here was an irregularity not
affecting the merits of the case or the jurisdiction of the Court,

and is no ground for setting aside the decree.”

Surendra Singhs' case was a criminal appeal before the
Allahabad High Court. In that case, after having signed the draft of a
judgment that had been reserved, and sending it to the other member of the
Division Bench, the hon'ble Judge who had sent the draft (Bhargava, J.)
unfortunately died before the judgment was pronounced.

In such a situation, their Lordships of the Supreme Court held
that the judgment subsequently pronounced by Kidwai, J. could not be held
to be a valid judgment and therefore the death sentence upheld in the case of
one of the appellants and the sentences for lesser periods for different
offences in respect of the other appellants, could not be held to be operative
and that hence, the appeals would have to be reheard by the High Court.

Thus, in that case the judgment was never actually pronounced by Bhargava,

J. before he died and what was signed and sent by him to Kidwai, J. was a

draft judgment. Therefore, it was held that it could not be presumed that

Bhargava, J., (had he remained alive), could not have changed his mind
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before pronouncing the judgment.

In the present case the judgment having been duly pronounced
in Court, to the effect that the appeal of the appellants is dismissed, the
situation as existed in Surendra Singhs' case (supra) is not applicable.

In Sodawalas' case (supra), it was not a judgment in appeal that
was in question but the judgment of the trial Court itself, which had been
pronounced in Court but had not been delivered after signature and
transcription, to the accused.

Referring to the judgment in Surendra Singhs' case as also to
Firm Gokal Chand, it was held that the learned Sessions Judge not
appending his signatures to the judgment at the time it was pronounced, due
to it not having been transcribed, was a procedural irregularity which would
not vitiate the conviction of the accused.

In the present case, though there is no issue of any transcription
from one language to another, but nonetheless, the judgment drafted by my
learned brother being, to repeat, in elaboration of and giving reasoning for
what was pronounced in Court, in my opinion, it would be appropriate to
issue the judgment formally even now, though a very long time has elapsed
since its pronouncement.

It needs to be noticed here that in Vinod Kumar Singh v.
Banaras Hindu University and others (1988) 1 SCC 80, it was held by
the Supreme Court that a judgment which has been pronounced but not
signed, can be even modified, if there are adequate reasons for the same, in
which situation, the matter should be placed for further consideration, upon
notice to parties.

That situation does not arise in the present case as the detailed
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judgment is not different to the order pronounced in Court on 29.10.2015.

Consequently, I agree with the judgment of my learned brother

S.S. Saron, J.
(AMOL RATTAN SINGH)
JUDGE
January 29, 2018
dinesh
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