In the High Court of Punjab and Haryana, at Chandigarh

Criminal Writ Petition No. 961 of 2015

Date of Decision: 6.7.2015

Jai Kumar
... Petitioner(s)
Versus

The State of Haryana and Others

... Respondent(s)
CORAM: Hon'ble Mr. Justice Darshan Singh.
1. Whether reporters of local newspapers may be allowed to see

judgment? Yes

2. To be referred to reporters or not? Yes
3 Whether the judgment should be reported in the Digest? Yes

Present. Mr. A.S.Trikha, Advocate
for the petitioner(s).

Mr. Rajiv Doon, Assistant Advocate
General, Haryana for the respondents.

Darshan Singh, J.

1. This writ petition has been filed under Article 226 of the
Constitution of India seeking quashing of the order dated 13.6.2015,
passed by the Superintendent, District Jail, Karnal declining the
application of the petitioner for grant of parole for the marriage of his
daughters. In the consequential relief, a direction has been sought to be
issued to the Superintendent, District Jail, Karnal to reconsider the
application of the petitioner and to grant emergency parole to him for
performing the marriage of his two daughters, namely Aarti and Jyoti,
which is stated to be fixed for 12.7.2015.

2. The petitioner was convicted in case FIR No. 259 dated

10.10.1991, registered under Sections 302, 392, 394, 397 & 34 of the
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Indian Penal Code, 1860 (hereinafter referred to as “IPC”) at Police
Station Gohana, District Sonepat and was sentenced to undergo
imprisonment for life by the then learned Additional Sessions Judge,
Sonepat vide judgment dated 8.1.1997. Criminal Appeal No.193-DB of
1997, filed by the petitioner, was also disposed of by this Court vide
judgment dated 28.2.2006. It is further pleaded that the petitioner has
already availed the parole for four weeks from 26.3.2015 to 24.4.2015
for the purpose of repair of his house under Section 3(1)(d) of the
Haryana Good Conduct Prisoners (Temporary Release) Act, 1988
(hereinafter referred to as “the Act”). The marital parole has been denied
to the petitioner on the ground that during the same year, the second
parole is not permissible.

3. The present petition has been contested by the respondents
on the grounds inter-alia that the prisoner cannot claim the temporary
release under the Act as a matter of right as it is only a concession given
to him/her for good conduct and on certain conditions provided under
the Act. It is further pleaded that the petitioner has already availed four
weeks parole for the period from 26.3.2015 to 24.4.2015 for house
repair as provided under Section 3(1)(d) of the Act. Therefore, he is not
entitled for any further parole under Section 3(1)(b) or 3(1)(d) of the Act
during the year 2015 and his application was rejected vide order dated
13.6.2015. It is further pleaded that the emergency parole under Section
3(1)(a) of the Act can be granted only when the member of a family of
the prisoner has died or is seriously ill or the prisoner himself is seriously

ill. With these pleas, learned State counsel prayed for dismissal of the
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writ petition.

4. Learned counsel for the petitioner has contended that the fact
regarding marriage of the daughters of the petitioner has not been
disputed either in the impugned order dated 13.6.2015 or in the reply
filed by the respondents. He further contended that the petitioner is
entitled for the parole as per Section 3(1)(b) of the Act. The concession
of the temporary release has been declined to the petitioner simply on
the ground that he has already availed four weeks' parole for house
repair which falls under Section 3(1)(d) of the Act. He further contended
that the period for both the purposes is to be counted separately and the
concession of parole cannot be denied to the petitioner on the ground
that he has already availed the concession of parole for house repair. To
support his contentions, he has relied upon the judgments rendered in
the cases Mahender v. State of Haryana and Others 2003(1) R.C.R.
(Criminal) 217, Sushil Kumar v. State of Haryana 2000(3) R.C.R.
(Criminal) 6987 and Kirpal Singh v. State of Haryana 1997(3) R.C.R.
(Criminal) 735.

5. Learned State counsel has vehemently opposed the prayer of
the petitioner on the ground that he has already availed four weeks'
parole for the purpose of house repair under Section 3(1)(d) of the Act.
He further contended that in a current year, the prisoner cannot be
allowed more than four weeks' parole which the petitioner has already
availed. So the request of the petitioner has been rightly declined.

6. | have duly considered the aforesaid contentions.

7. At the time of arguments, the factum regarding the marriage of
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the daughters of the petitioner has not been disputed at bar. Even in the
impugned order and the reply filed by the respondents, this fact has not
been specifically disputed.
8. The petitioner is seeking parole for solemnizing the marriage
of his two daughters, namely Aarti and Jyoti, fixed for 12.7.2015 with Anil
and Sunil, both sons of Baljit Puri, residents of Village Datauli, District
Sonepat. The concession of parole has been declined to him simply on
the ground that he is not eligible for the second parole under Section 3
(1)(b) of the Act as he has already availed parole for four weeks from
26.3.2015 to 24.4.2015 as provided under Section under Section 3(1)
(d) of the Act. But this approach of the Superintendent, District Jail,
Karnal is not legally sustainable. Section 3 of the Act reads as under:-
"3. Temporary release of prisoners on certain
grounds-- (1) the State Government may, in consultation with
the District Magistrate or any other officer appointed in this
behalf, by notification in the official Gazette and subject to
such conditions and in such manner as may be prescribed,
release temporarily for a period specified in sub-section (2),
any prisoner, if the State Government is satisfied that-
(a) a member of the prisoner's family had died or is
seriously ill or the prisoner himself is seriously ill; or
(b) the marriage of prisoner himself, his son, daughter,
grandson, grand-daughter, brother, sister, sister's
son or daughter is to be celebrated;or

(c) the temporary release of the prisoner is necessary
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(d)
(2)

for ploughing, sowing or harvesting or carrying on
any other agricultural operation on his land or his
father's undivided land actually in possession of the
prisoner; or

it is desirable to do so for any other sufficient cause

The period for which a prisoner may be released

shall be determined by the State Government so as not to

exceed-

(a)

(b)

(c)

(3)

Where the prisoner is to be released on the grounds
specified in clause (a) of sub-section (1), three
weeks;

Where the prisoner is to be released on the ground
specified in clause (b) or clause (d) of sub-section
(1), four weeks; and

where the prisoner is to be released on the grounds
specified in clause (c) of sub-section (1), six weeks:
Provided that the temporary release under clause
(c) can be availed more than one during the year,
which shall not, however, cumulatively exceed six
weeks.

The period of release under this section shall not

count towards the total period of sentence of a prisoner.

(4)

The State Government may, by notification,

authorise any officer to exercise its powers under this section

in respect of all or any other ground specified there under.”
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9. A prisoner can seek temporary release for the marriage of
himself, his son, daughter, grandson, grand daughter, brother sister,
sister's son or daughter as per Section 3(1)(b) of the Act. Section 3(2)(b)
provides that the period of parole cannot exceed four weeks where the
prisoner is to be released on the ground specified in clauses (b) or (d) of
sub-section (1) of Section 3 of the Act. So, four weeks' parole can be
granted under Sections 3(1)(b) or 3(1)(d) of the Act. The question as to
whether both these provisions are independent and not conjointly had
arisen before this Court in case Mahender Singh (supra), wherein it
has been laid down as under:-
“10. Coming to the facts of the present case, it is
manifest that the Legislature in its wisdom has chosen to
categorise and confine the benefit of parole to four weeks
where the prisoner is to be released on the grounds specified
in Clause (b) or Clause (d) of Sub-section (1) of Section 3 of
the Act. The above stated provisions as such cannot be
construed so as to draw a conclusion that maximum period of
four weeks parole is to be linked up conjointly in relation to
Clause (b) as well as Clause (d) as sought to be contended by
the State counsel. If the intention of the Legislature was to
limit the period of four weeks in respect of the grounds
specified in Clauses (b) and (d) of Sub-section (1) of Section 3
of the Act, then it would have used the word 'and' in between
Clauses (b) and (d) stated in Sub-section 2(b) of Section 3 of

the Act and not the word or as noticed above. The scheme of
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10.

weeks of

the different period for which prisoner is to be released has
been provided under Clauses (a) to (b) of Sub-section (2) of
Section 3 of the Act, which itself is indicative of the fact that
definite demarcation has been made where the parole is to be
granted for the purposes specified therein. Ignoring the above
limitation would tantamount to ignore the mandate of law.
Admittedly, in this case, the petitioner had already availed four
weeks parole on the ground of house repairs under Clause (d)
of Sub-section (1) of Section 3 of the Act. The prayer of the
petitioner being covered under Clause (b) of Sub-section (1)
of Section 3 of the Act, the benefit of parole under this clause
cannot be denied to him merely because he had been granted
four weeks parole on the ground of house repairs under
Clause (d) of Sub-section (1) of Section 3 of the Act. There is
no merit in the stand taken on behalf of the respondents.”

In view of the aforesaid ratio of law, maximum period of four

parole cannot be taken conjointly in relation to Clauses (b) &

(d) of sub-Section (1) of Section 3 of the Act and also in view of the text

of the Clause (b) of sub-Section (2) of Section 3 of the Act. It is not a

case of the respondents that the petitioner has availed any parole under

Section 3

grant the

(1)(b) of the Act during the current year. There is no bar to

second parole. To support this view, reference can be made to

the cases Sushil Kumar and Kirpal Singh(supra). Thus, the action of

the respondents in declining the application of the petitioner for grant of

parole for
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1. In view of the aforesaid discussion, the present writ petition is
hereby allowed and the impugned order dated 13.6.2015 is hereby set
aside. The respondents are directed to reconsider the application of the
petitioner for grant of parole to perform the marriage of his two
daughters, fixed for 12.7.2015, in terms of Section 3(1)(b) of the Act, in
accordance with law within five days from today. In view of the urgency
of the matter, a copy of this order be furnished to learned counsel for the

petitioner under the signatures of the Bench Secretary of this Court.

(Darshan Singh)
Judge

July 6, 2015

13 ”»

DK
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