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“In view of the above discussion, taking of cognizance by

the trial Court by framing charges against the petitioner

despite  a  patent  defect  in  the  competency  of  the

sanctioning authority, the Misc. application is allowed and

it  is  ordered  that  the  further  proceedings  qua  the

petitioner during the pendency of the revision petition will

remain  stayed,  to  the  extent  that  he  would  not  be

required  to  appear  in  the  Court  in  person  but  will  be

entitled to represented through counsel as per provisions

of  Section  273  Cr.P.C.   Any  evidence  produced

prejudicial to the rights of the petitioner will be subject ot

the decision of the petition.”   REENA
2015.08.28 16:29
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�Section 19 of the P.C.

Act  and  Section  465  of  the  Cr.P.C.  should  be  embodied  in  the

present order:/

Section 19 of the PC Act

“"4� � '���	��
 � 
�
&�	�
 � 
�&�

��� � ���

%��
�&��	�
.—(1) No court shall take cognizance

of an offence punishable under sections 7, 10, 11,

13 and 15 alleged to have been committed by a

public servant, except with the previous sanction,—

(a)  in  the  case  of  a  person  who is  employed in

connection with the affairs of the Union and is not

removable  from  his  office  save  by  or  with  the

sanction  of  the  Central  Government,  of  that

Government;

(b)  in  the  case  of  a  person  who is  employed in

connection  with  the  affairs  of  a  State  and is  not

removable  from  his  office  save  by  or  with  the

sanction  of  the  State  Government,  of  that

Government;

(c) in the case of any other person, of the authority

competent to remove him from his office.

(2)  Where for  any  reason whatsoever  any  doubt

arises  as  to  whether  the  previous  sanction  as

required under sub/section (1) should be given by

the Central Government or the State Government

or any other authority, such sanction shall be given

by that Government or authority which would have

been competent to remove the public servant from

his office at the time when the offence was alleged
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to have been committed.

(3) Notwithstanding anything contained in the Code

of Criminal Procedure, 1973 (2 of 1974),—

(a)  no  finding,  sentence  or  order  passed  by  a

special  Judge  shall  be  reversed  or  altered  by  a

court  in  appeal,  confirmation  or  revision  on  the

ground of the absence of, or any error, omission or

irregularity  in,  the  sanction  required  under  sub/

section (1),  unless in the opinion of  that  court,  a

failure  of  justice  has  in  fact  been  occasioned

thereby;

(b) no court shall stay the proceedings under this

Act  on  the  ground  of  any  error,  omission  or

irregularity in the sanction granted by the authority,

unless  it  is  satisfied  that  such  error,  omission  or

irregularity has resulted in a failure of justice;

(c) no court shall stay the proceedings under this

Act on any other ground and no court shall exercise

the  powers  of  revision  in  relation  to  any

interlocutory  order  passed  in  any  inquiry,  trial,

appeal or other proceedings.

(4)  In  determining  under  sub/section  (3)  whether

the absence of, or any error, omission or irregularity

in, such sanction has occasioned or resulted in a

failure of justice the court shall have regard to the

fact whether the objection could and should have

been raised at any earlier stage in the proceedings.

Explanation.—For the purposes of this section,—

(a)  error  includes competency of  the authority  to

grant sanction;
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(b)  a  sanction  required  for  prosecution  includes

reference to any requirement that the prosecution

shall be at the instance of a specified authority or

with  the  sanction  of  a  specified  person  or  any

requirement of a similar nature.”

%�������:5/��
�,��!�,�

“-,�� � 5	
�	
� ��� � 
�
��
&� �1��
 � �����
	�(� � ��

���
�
�������������	

	�
����	�����(��	���—

(1)  Subject  to  the  provisions  hereinbefore

contained, no finding, sentence or order passed by

a Court of competent jurisdiction shall be reversed

or  altered  by  a  Court  of  appeal,  confirmation  or

revision  on  account  of  any  error,  omission  or

irregularity  in  the  complaint,  summons,  warrant,

proclamation, order, judgment or other proceedings

before  or  during  trial  or  in  any  inquiry  or  other

proceedings  under  this  Code,  or  any  error,  or

irregularity  in  any  sanction  for  the  prosecution,

unless  in  the  opinion  of  that  Court,  a  failure  of

justice has in fact been occasioned thereby. 

(2) In determining whether any error,  omission or

irregularity in any proceeding under this Code, or

any  error,  or  irregularity  in  any  sanction  for  the

prosecution has occasioned a failure of justice, the

Court  shall  have  regard  to  the  fact  whether  the

objection could and should have been raised at an

earlier stage in the proceedings.”
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“Grant of proper sanction by a competent authority is a

sine qua non for taking cognizance of the offence.  It is

desirable that the question as regard to sanction may be

determined at an early stage.” 
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“24.   When  a  sanction  is  granted  by  a  person  not

authorized  in  law,  the  same  being  without  jurisdiction,

would be a nullity.”
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6.        A bare perusal of the paragraph shows that before

giving approval for prosecution, advice of the concerned

Department was necessary. The question arises whether

the absence of advice renders the sanction inoperative.

Undisputedly  the  sanction  has  been  given  by  the

Department  of  Law  and  Legislative.  The  State
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government had granted approval of the prosecution. As

noted above, the sanction was granted in the name of the

Governor  of  the  State  by  Additional  Secretary,

Department of Law and Legislative Affairs. The advice at

the most is an inter/departmental matter. Further the High

Court has failed to consider the effect of Section 19(3) of

the Act. The said provision makes it clear that no finding,

sentence or order passed by a Special  Judge shall  be

reversed or altered by a court of appeal on the ground of

absence  of  /or  any  error,  omission  or  irregularity  in

sanction  required  under  sub/section  (1)  of  Section  19

unless in the opinion of the Court a failure of justice has

in fact been occasioned thereby. In the instant case there

was not even a whisper or pleading about any failure of

justice. The stage when this failure is to be established

yet  to  be  reached  since  the  case  is  at  the  stage  of

framing of charge whether or not failure has in fact been

occasioned  was  to  be  determined  once  the  trial

commenced and evidence was lead.  In this  connection

the decisions of this Court in State v. T. Venkatesh Murthy

[2004(7) SCC 763] and in Prakash Singh Badal v. State

of Punjab [2007(1) SCC 1] need to be noted.
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6� �In a situation where under both the enactments any

error, omission or irregularity in the sanction, which would

also  include  the  competence  of  the  authority  to  grantREENA
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sanction, does not vitiate the eventual conclusion in the

trial  including  the  conviction  and  sentence,  unless  of

course a failure of justice has occurred, it  is difficult to

see how at the intermediary stage a criminal prosecution

can be  nullified  or  interdicted  on  account  of  any  such

error,  omission  or  irregularity  in  the  sanction  order

without arriving at the satisfaction that a failure of justice

has also been occasioned. This is what was decided by

this Court in ���������'�(	&��$

%�&����vs. ���)�
*���
�

2����������-�- �.�.���	�	
�( �#!!�wherein it has been

inter alia observed that,

“14. EEMerely because there is any omission, error or

irregularity in the matter of according sanction, that does

not affect the validity of the proceeding unless the court

records  the  satisfaction  that  such  error,  omission  or

irregularity has resulted in failure of justice.”

!� �The  above  view  also  found  reiteration  in  '��*�
�

�	
�� �����( � �
� �7
����� �vs.  ����� � �� � '�
0�� � �
�

8����
�����6�" �.�.���	�	
�( �" �wherein it  was,  inter

alia,  held  that  mere  omission,  error  or  irregularity  in

sanction  is  not  to  be  considered  fatal  unless  it  has

resulted  in  failure  of  justice.  In  '��*�
���	
�������(

(supra) it was further held that Section 19(1) of the PC

Act is a matter of procedure and does not go to the root

of  jurisdiction.  On the same line is the decision of  this

Court  in  .� � )�
*��*�	
�
�
 �vs.  ��
���( � ������ � ��

$
��
�	���	�
� � ���4�- � .�.���	�	
�( � "-�.In  fact,  a

three  Judge  Bench  in  ����� � �� �2����� �'����
� �vs.

)	��
����+�������	%���	� ����4�# �.�.���	�	
�( ��44

while considering an identical issue, namely, the validity

of the grant of sanction by the Additional Secretary of the

Department  of  Law  and  Legislative  Affairs  of  the

Government of Madhya Pradesh instead of the authority

in the parent department, this Court held that in view of
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Section  19  (3)  of  the  PC  Act,  interdicting  a  criminal

proceeding  mid/course  on  ground  of  invalidity  of  the

sanction order will  not  be appropriate unless the court

can also reach the conclusion that failure of justice had

been  occasioned  by  any  such  error,  omission  or

irregularity in the sanction. It was further held that failure

of justice can be established not at the stage of framing

of  charge but  only  after  the trial  has  commenced and

evidence is led (Para 10 of the Report).
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