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APPEAL SUIT No. 1841 OF 1993 JUDGMENT: The unsuccessful plaintiffs in Original Suit No.178 of 1984 on the file of the Court of
Subordinate Judge, Anakapalle, Visakhapatnam district (for short, the 'trial Court') preferred this Appeal challenging the decree and
judgment dated 17.09.1986, where under and whereby the suit filed by the plaintiffs, for partition of the plaint schedule property into 4
equal shares and for allotment of one such equal share to them, after converting joint possession into separate possession, and put them
into separate possession and for a declaration that sale agreement dated 15.08.1966 set-up by the defendants 1 to 3 is false, fabricated
document and not valid thereby not binding on the plaintiffs, was dismissed. 2. For convenience of reference, the ranks given to the
parties in O.S. No.178 of 1984 before the trial Court will be adopted throughout this judgment. 3. The plaintiffs filed the suit for partition of
the plaint schedule property into 4 equal shares and for allotment of one such equal share to them and for declaration that the sale
agreement dated 15.08.1966 set-up by defendants 1 to 3 is false alleging that the plaintiffs 1 and 2 are the children of late Pydayya and
Pydamma, 3rd plaintiff herein. Pillala Ramaiah was the original owner of the schedule property, who died leaving behind his children
Appalaswamy (died) and Venkataswamy (D-1), Pedda Mallunaidu and Pydayya. Pydayya died leaving behind his wife Pydamma, 3rd
plaintiff, Apparao and Appalaraju, plaintiffs 1 and 2 herein to succeed his estate; whereas Pedda Mallunaidu died leaving behind his
children Peddodu (D-7) and Chinnodu (D-8) respectively; whereas, 1st defendant was blessed with Sriramulu, Appalanaidu and
Appalaswamy, defendants 4 to 6 respectively; whereas, Appalaswamy died leaving behind his son Appalanaidu (D-3), who all
constituted as members of the joint family own and possessed the schedule property jointly and they were sharing the produce from the
schedule property, after death of Pillala Ramaiah. While so, 3rd plaintiff borrowed Rs.1,000/- from defendants 1 to 3, about 10 years ago,
on condition to appropriate the produce in lieu of interest till the debt is discharged. The plaintiffs have been paying land revenue on their
undivided share. Subsequently, the plaintiffs got issued a notice dated 16.05.1980, marked as Ex.A-1, to the defendants 1 to 3
demanding them to accept Rs.1,000/- and permit them to enjoy their share of produce but the defendants got issued a contentious reply
setting up an agreement of sale dated 15.08.1966, marked as Ex.B-1, alleging that the 1st plaintiff executed the agreement of sale; by
which date, 1st plaintiff was minor and not competent to execute the agreement of sale and that the agreement is forged and fabricated
one. Even otherwise, it would not confer any right in favour of defendants 1 to 3 and do not bind the plaintiffs as there was no partition as
alleged in the reply. However, the defendants denied the right of the plaintiffs in the property covered by the agreement of sale dated
15.08.1966 and also prior partition of the property and as such denied the right of the plaintiffs both in the property covered by the
agreement of sale and in the schedule property. Hence, the suit. 4. Defendants 1 to 3 filed a common written statement admitting the
relationship between the plaintiffs and defendants while denying their constitution of coparcenary Hindu undivided joint family,
specifically contending that there was division of the property among 4 branches, about 4 years prior to death of the 3rd plaintiff's
husband, and thereafter there was no joint family in existence, by the date of filing the suit. It is further contended that the 1st plaintiff, as a
member of joint family, executed an agreement of sale dated 15.08.1966 in favour of defendants 1 to 3 agreeing to sell Ac.1.06 cents of
wet land for Rs.1,000/- and since the date of purchase, defendants 1 to 3 were in possession and enjoyment of the property by paying
land revenue. The defendants denied the alleged borrowing of Rs.1,000/- by the 3rd plaintiff from them on condition to appropriate the
produce from the property covered by the agreement towards interest. In the year 1967, the 3rd plaintiff asked the Village Officer to
collect tax from the defendants 1 to 3 and about 3 years back, the plaintiffs sought mediation of Pillala Ammathalli, Village Headman and
others for securing possession of the suit land but they were not successful. The 3rd plaintiff sold part of her husband’s share of land to
one Doddi Ramappalanaidu of Bangarammapalem in the year 1970 and another part to Nakkella Bangarayya of Rayapuram Agraharam
in the year 1975 and another part to 3rd defendant in the year 1970. Though the defendants paid total consideration of the land covered
by the agreement of sale, could not obtain regular registered sale deed due to postponement by the 1st plaintiff on one pretext or the
other, more particularly, due to his non availability in the village. The defendants specifically contended that since the date of agreement
of sale, they were continuing in possession and enjoyment of the property and, if for any reason, the agreement is disbelieved, they
perfected their title by adverse possession. Due to increase of land value in and around the Steel Plant at Visakhapatnam, the present
suit is filed by the plaintiffs and, hence, they are not entitled to claim either the relief of partition or declaration that the agreement of sale
dated 15.08.1966 is forged, fabricated and not valid and prayed for dismissal of the suit. 5. Defendants 4 to 8 remained ex parte. 6.
Basing on the above pleadings, the trial Court framed the following issues: 1) Whether the prior partition pleaded by defendants 1 to 3 is
true? 2) Whether the plaintiffs are entitled for the declaration to set-aside the sale agreement dated 15.08.19667 3) Whether the
defendants 1 to 3 prescribed their title by adverse possession? 4) Whether the plaintiffs are entitled to the partition, as prayed for? 5) To
what relief? 7. During course of trial, on behalf of the plaintiffs, PWs.1 and 2 were examined and marked Exs.A-1 to A-5. On behalf of
defendants, DWs.1 to 5 were examined and marked Exs.B-1 to B-8. 8. Upon hearing argument of both the counsel, considering oral and
documentary evidence, the trial Court dismissed the Suit holding that the previous partition pleaded by the defendants is true and that
the agreement of sale dated 15.08.1966 was executed by the 1st plaintiff in favour of the defendants 1 to 3 and thereby the plaintiffs are
disentitled to claim any relief. 9. Being aggrieved, the unsuccessful plaintiffs therein preferred the present Appeal raising several
contentions. The main contentions of the plaintiffs-appellants are: a) The observation of the trial Court that the defendants perfected their
title by adverse possession is not based on any material and the same is liable to be set-aside as it is erroneous; b) Ex.B-1 was created
by the defendants playing fraud against the plaintiffs and, even otherwise, the question of adverse possession does not arise; and c¢) The
trial Court failed to consider the pattadar passbooks issued in favour of the plaintiffs while considering the plea of the defendants and
committed an error in dismissing the suit and, finally, prayed to allow the Appeal setting-aside the decree and judgment of the trial Court.
10. During pendency of the Appeal, defendants-respondents 1 to 3 died on different dates and the plaintiffs-appellants filed petitions to
recognize the defendants-respondents 4 to 6 as legal heirs of the 1st defendant-respondent and defendants-respondents 7 and 8 as
legal heirs of 2nd defendant-respondent and to implead the 9th respondent as legal heir of 3rd defendant-respondent in the Appeal and
to set-aside the abatement and condone the delay of 3,481 days and delay of 402 days in representing the other petitions. This Court
ordered notices in delay condonation petition to bring the proposed legal heir of 3rd defendant-respondent alone on record and also to
his counsel but the plaintiffs-appellants did not serve notice on the proposed legal heir of 3rd defendant-respondent i.e., 9th respondent
as ordered by this Court, consequently this Court passed order rejecting A.S.M.P. N0.2943 and 2944 of 2013 and, subsequently, since
no proof of service is filed before this Court, the plaintiffs-appellants also did not take any steps to get the petition restored, dismissed
both the A.S.M.P. Nos.2943 and 2944 of 2013. Therefore, the legal heirs of the defendants 1 and 2, though on record, are not recognized
as their legal heirs and the legal heir of 3rd respondent was not brought on record till date. 11. During course of argument, Sri K.
Purushotham, learned counsel for the plaintiffs-appellants, would contend that the finding of the trial Court regarding execution of Ex.B-1,
agreement of sale is not based on any material and the finding with regard to previous partition pleaded by the defendants is not
supported by any logical and legal reasoning. Unless there is any substantive piece of evidence to establish the previous partition, the
same cannot be believed and when once the previous partition pleaded by the defendants is disbelieved, the 1st plaintiff is incompetent
to execute the agreement of sale agreeing to convey title in an extent of Ac.1.06 cents without the consent of the other members or the
coparceners of the joint family; therefore, the document marked as Ex.B-1 is invalid and not binding on the plaintiffs. Consequently, the
finding of the trial Court regarding previous partition and genuineness of Ex.B-1 is erroneous. It is further contended that the finding of the
trial Court regarding perfection of title by adverse possession is without any legal basis since the defendants 1 to 3 never claimed hostile
title and continued thereafter for more than the statutory period of 12 years. In the absence of proof of claiming hostile title against the
plaintiffs in the property covered by Ex.B-1 and their continuation over a statutory period of 12 years thereafter, the finding of the trial
Court is unsustainable under law; that apart, when the defendants 1 to 3 claimed possession under the agreement of sale, they are not
competent to set-up the plea of adverse possession since their possession is permissive. Therefore, the findings of the trial Court are
erroneous and prayed to allow the Appeal setting-aside the decree and judgment of the trial Court. 12. Though notices in the Appeal
were served, none appeared for the defendants-respondents and no argument was advanced on their behalf. 13. Considering the
contentions of learned counsel for the plaintiffs-appellants and the material available on record, the points that arise for consideration



are: 1. Whether a Suit for partition and Appeal thereon are maintainable without impleading all the legal heirs of defendants 1 to 37 2.
Whether the previous partition pleaded by defendants 1 to 3 is true, valid and binding on the plaintiffs? 3. Whether the agreement of sale
dated 15.08.1966, marked as Ex.B-1, is true, valid and enforceable under law? 14. POINT No.1: Admittedly, the suit is filed for partition of
the schedule property into 4 equal shares and for allotment of one such equal share to them. The suit was originally filed against
defendants 1 to 8, who are the legal heirs of 3 branches and the plaintiffs being the children of 4th branch claimed both the reliefs of
partition and declaration. Thus, the suit is for two reliefs; the primary relief is for partition. Undoubtedly, defendants 1 to 3 died during
pendency of the Appeal and the plaintiffs-appellants filed Petitions to recognise the legal heirs of 1st and 2nd defendants-respondents,
who are already on record as defendants-respondents 4 to 6 and defendants-respondents 7 and 8 and to bring the 9th respondent as
legal heir of 3rd respondent in the Appeal and to set-aside the abatement order under Order XXII Rule 9 of C.P.C. along with Petitions to
condone the delay of 402 days in representing the Petitions and the delay of 3,481 days in filing the Petition to set-aside the abatement
order and thereupon this Court ordered notices to the defendants-respondents directing the plaintiffs-appellants and the respondents,
who are already on record in this Appeal by registered post with acknowledgment due. The petitioners-appellants did not comply the
directions of this Court and failed to file proof of service; this Court having no other option dismissed both the A.S.M.P. Nos.2943 and
2944 of 2013, filed under Section 5 of the Limitation Act, 1963 and rejected the petition filed under Order XXII Rule 9 of C.P.C. by a
specific order. 15. In those miscellaneous Petitions, the petitioners-appellants though specifically disclosed the dates of deaths of
respondents 1 to 3 even though the legal heirs of respondents 1 and 2 are on record as respondents 4 to 6 and 7 and 8, the legal heir of
3rd respondent was not on record and the petitioners-appellants filed petition to bring the legal heir of 3rd respondent as 9th respondent.
Unfortunately, the petitioners-appellants did not prosecute the miscellaneous Petitions and, hence, those petitions are ended in
dismissal. 16. When a suit is filed for both the reliefs of partition and declaration, all the persons interested in the property be impleaded
as parties to the suit, more particularly, in a suit for partition in the absence of persons entitled to claim share in the property, the suit
cannot be decided effectively. When a similar situation came up before this Court in Balireddy Appalanarasaiah (died) and others Vs.
Balireddy Saddhu and others, this Court held that in a suit for partition all the persons who are entitled to claim right are to be impleaded
otherwise the suit is liable to be dismissed. 17. When similar question came up before the Apex Court in Kanakarathanammal Vs. V.S.
Loganatha Mudaliar, in Para 15 of the judgment, it was held as follows: "It is unfortunate that the appellant's claim has to be rejected on
the ground that she failed to implead her two brothers to her suit, though on the merits we have found that the property claimed by herin
her present suit belonged to her mother and she is one of the three heirs on whom the said property devolves by succession under
Section 12 of the Act. That, in fact, is the conclusion which the Trial Court had reached and yet no action was taken by the appellant to
bring the necessary parties on the record. It is true that under Order 1, Rule 9 of the Code of Civil Procedure no suit shall be defeated by
reason of the mis-joinder or non-joinder of the parties, but there can be no doubt that if the parties who are not joined are not only proper
but also necessary parties to it, the infirmity in the suit is bound to be fatal. Even in such cases, the Court can under Order 1, Rule
HYPERLINK "javascript:fnOpenGlobalPopUp('/ba/disp.asp','287150','1");" 10, Sub-rule 2 direct the necessary parties to be joined, but all
this can and should be done at the stage of trial and that too without prejudice to the said parties plea of limitation. Once it is held that the
appellant's two brothers are co-heirs with her in respect of the properties left intestate by their mother, the present suit filed by the
appellant partakes of the character of a suit for partition and in such a suit clearly the appellant alone would not be entitled to claim any
relief against the respondents. The estate can be represented only when all the three heirs are before the Court. If the appellant persisted
in proceedings with the suit on the basis that she was exclusively entitled to the suit property, she took the risk and it is now too late to
allow her to rectify the mistake. In Naba Umar Hazra v. Radhashyam Mahish HYPERLINK
"javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp',MANU/PR/0053/1931','1");" MANU/PR/0053/1931 the Privy Council had to
deal with a similar situation. In the suit from which that appeal arose, the plaintiff had failed to implead co-mortgagors and persisted in not
joining them despite the pleas taken by the defendants that the co-mortgagors were necessary parties and in the end, it was urged on his
behalf that the said co-mortgagors should be allowed to be impleaded before the Privy Council. In support of this plea, reliance was
placed on the provisions of Order 1, Rule 9 of the Code. In rejecting the said prayer, Sir George Lowndes who spoke for the Board
observed that 'they are unable to hold that the said rule has any application to an appeal before the Board in a case where the defect has
been brought to the notice of the party concerned from the very outset of the proceedings and he has had ample opportunity of
remedying itin India". 18. Even in the earlier judgment of this Court in Uppu Jhansi Lakshmi Bai Vs. Venkateswara Rao, it was held as
follows: “When necessary party to the appeal was notimpleaded in the appeal, the appeal is liable to be dismissed on that ground
alone.” 19. Therefore, if necessary party is not impleaded in the suit, it has to be dismissed on that ground alone. In another judgment of
this Court in Jahangirji and others Vs. K. Kumar, this Court laid down similar principle that defect of non joinder of necessary parties
could not be cured by impleading them in Appeal and fatal to suit for partition. 20. In K. Bhaskar Rao Vs. K.A. Rama Rao, a learned
judge of this Court while dealing with a suit for partition, where the defendants in the written statement raised the plea of non-joinder of
the two sisters of the parties for which the plaintiff stated in his rejoinder that as they were already married and were given sufficient
share in the form of cash and articles, they were not necessary parties, the plaintiff came up with an application to implead the sisters as
parties in the first appeal, this Court rejected the request holding that the defect of non-joinder of necessary parties being fatal, the same
cannot be cured by impleading them in the appeal and upheld the dismissal of the suit on the ground of non-joinder of necessary parties
by the trial Court. The decisions reported in Naba Kumar Hazra and another Vs. Radhashyam Mahish and others, Chenthiperumal Pillai
Chanthanamuthu Pillai Vs. D.M. Devasahayam and Loganatha Mudaliar2 were on the similar question of proposition that non-joinder of
necessary party is a fatal defect and the suit for partition is liable to be dismissed even on that ground alone. 21. In another Division
Bench judgment of this Court in Addepalli Venkata Laxmi Vs. Ayinampudi Narasimha Rao, this Court considered about the plea of non-
joinder of necessary parties for the first time in the appeal during argument but the same was not entertained. However, in the present
case, defendants 1 to 3 died only during pendency of the appeal and question of raising a plea at the earliest point of time i.e., before
framing issues, as required under Order | Rule 9 of C.P.C. does not arise but when a suit is filed for both the reliefs of partition and for
declaration, in the absence of legal heirs, the Appeal is not maintainable since the rights of the legal heirs of deceased defendants-
respondents cannot be determined in their absence. 22. In fact, as seen from the pleadings in the plaint, defendants 4 to 6 and 7 and 8
being the children of 1st and 2nd defendants are also entitled to claim share in the property along with their fathers and after death of
their fathers, they could succeed the estate of their fathers, 1st and 2nd defendants. If, for any reason, a preliminary decree for partition is
passed in their absence certainly, it will affect the valuable rights of defendants 4 to 6 and 7 and 8 in the suit. That apart, the 3rd
defendant also died during pendency of the Appeal as admitted by the petitioners-appellants in A.S.M.P. N0s.2943 and 2944 of 2013
and proposed to bring the 9th respondent as legal heir of 3rd respondent but failed. Even assuming for a moment that, respondents 4 to 6
and 7 and 8 were already on record and remained ex parte still the legal heir of the 3rd respondent has to be brought on record but failed
to do so by the petitioners-appellants before this Court, in the absence of legal heir of 3rd respondent, the Appeal Suit cannot be
decided. 23. In Dhanalakshmi and others Vs. P. Mohan and others, the Apex Court discussed about the necessity of impleading the
purchasers of the property as necessary parties to a suit for partition and held that the purchaser of the property is a necessary party to
the suitin whose absence the decree cannot be passed effectively. 24. In another decision of the Apex Court in The State of Punjab Vs.
Nathu Ram, the Apex Court discussed about the scope of Order | Rule 9 of C.P.C. and held that when the parties to the appeal died
during pendency of the appeal, their legal heirs have to be brought on record and in their absence, the Appeal is not maintainable. 25.
According to Order | Rule 9 of C.P.C. no suit shall be defeated by reason of the misjoinder or non-joinder of parties and the Court may, in
every suit, deal with the matter in controversy so far as regards the rights and interests of the parties actually before it. It follows,
therefore, that if the Court can deal with the matter in controversy so far as regards the rights and interests of the appellants and the
respondents other than the deceased respondent, it has to proceed with the appeal and decide it. It is only when it is not possible for the
Court to deal with such matter, that it will have to refuse to proceed further with the appeal and therefore dismiss it. 26. Even according to
the provisions of C.P.C., plea of non-joinder has to be raised at the earliest stage i.e., before framing of issues but, in the present case
raising such plea before the trial Court does not arise since death of defendants 1 to 3 took place during pendency of the Appeal. Hence,
by applying the principles laid down in catena of decisions referred supra, the present Appeal is liable to be dismissed on the ground of
non-joinder of proper and necessary parties to this Appeal. Added to that, defendants 4 to 8 already remained ex parte before the trial
Court but the plaintiffs are not entitled to claim the benefit under Order XXII Rule 4(4) of C.P.C. before this Court for the reason that this



Court did not exempt the plaintiffs from substituting the legal representatives of the defendants who did not file written statement or
remained ex parte before the trial Court. On the other hand, no exemption was obtained by the plaintiffs-appellants, from the trial Court,
as required under Order XXII Rule 4(4) of C.P.C. and in view of the law laid down by the Apex Court in Sushil K. Chakravarty Vs. Tej
Properties Private Limited. The decree claimed by the plaintiffs is one for partition and for declaration that Ex.B-1 is forged, fabricated
and not valid. According to the law laid down by the Apex Court, the suit for partition cannot be proceeded with unless all the persons
having interest or right in the property are impleaded as parties to the suit or appeal. 27. The plaintiffs also claimed a declaratory relief
under Section 34 of Specific Relief Act, 1963 to declare that Ex.B-1 is forged, fabricated and not valid. Admittedly, Ex.B-1 was obtained
by defendants 1 to 3 allegedly from the 1st plaintiff. When a joint decree for declaration against defendants 1 to 3 is claimed, the relief
cannot be granted without impleading the legal heirs of deceased 3rd defendant. Similar question came up before the Apex Courtin
Chakravarty11, wherein it was held as follows: “It is apparent that the trial Court was mindful of the factual position noticed above, and
consciously allowed the suit to proceed further. When the suit was allowed to proceed further, without insisting on the impleadment of the
legal representatives of S it was done on the Court’s satisfaction, that it was a fit case to exempt the plaintiff T from the necessity of
impleading the legal representatives of the sole defendant S (represented by the appellants herein). This could only have been done on
the satisfaction that the parameters postulated under Order 22 Rule 4(4) CPC, stood complied with. The fact that the aforesaid
satisfaction was justified has already been affirmatively concluded hereinabove.” 28. In view of the law laid down by the Apex Courtin
Chakravarty11, absence of legal heirs of the defendants against whom a joint decree was claimed, suit cannot be decreed. 29. In view of
the law declared by the Apex Court and this Court in the decisions referred supra, | find that the Appeal Suit is liable to be dismissed on
the sole ground of non-joinder of proper and necessary parties to the Appeal. Accordingly, the point is answered in favour of the
defendants-respondents and against the plaintiffs-appellants. 30. POINT Nos.2 and 3: The plaintiffs claimed the relief of partition and
declaration but the defendants set-up an agreement of sale, Ex.B-1 and previous partition; the trial Court believed the previous partition
and execution of agreement of sale and made an observation that defendants 1 to 3 perfected their title by adverse possession. In fact, in
the grounds of appeal, the plaintiffs-appellants except questioning the observations of the trial Court about perfection of the title by
defendants 1 to 3 by adverse possession, no ground was raised questioning the finding about the previous partition under 1stissue. 31.
According to Order XLI Rule 2 of C.P.C., The appellant shall not, except by leave of the Court, urge or be heard in support of any ground
of objection not set forth in the memorandum of appeal; but the Appellate Court, in deciding the appeal, shall not be confined to the
grounds of objection set forth in the memorandum of appeal or taken by leave of the Court under this rule pprovided that the Court shall
not rest its decision on any other ground unless the party who may be affected thereby has had a sufficient opportunity of contesting the
case on that ground. 32. Therefore, it is clear from the interdict contained under Rule 2 Order XLI of C.P.C., the plaintiffs-appellants are
not entitled to raise any ground which they did not set forth in the memorandum of appeal except with the leave of the Court but no leave
was obtained, however, during argument, it is contended that the finding of the trial Court on 1stissue is not correct. A ground not raised
in the memorandum may be permitted to be urged in the Courts discretion only when it does not prejudice the opposite party, therefore,
the permission is required to raise any ground other than the grounds set forth in the memorandum of appeal but no such permission was
obtained; that apart, to raise any ground other than the ground set forth in the memorandum of appeal, defendants 4 to 8 remained ex
parte before the trial Court and the suit was contested only by defendants 1 to 3, who died during pendency of this Appeal, if any other
ground is urged before this Court other than the grounds set forth in the memorandum of appeal certainly, it would cause prejudice to the
respondents 4 to 8, who are already on record. 33. Viewed from any angle, no permission was obtained by the plaintiffs-appellants to
raise any ground and such permission, if any, is granted by this Court, it would cause prejudice to defendants 4 to 8, who are already on
record and remained ex parte before the trial Court. Therefore, this Court need not interfere with the finding on 1stissue regarding
previous partition set up by defendants 1 to 3 before the trial court. 34. According to Order XX Rule 5 of C.P.C. itis the duty of the Courtis
to record finding on each and every issue but, if a finding on one issue is sufficient for decision in any Suit or Appeal, the Court need not
record separate finding on the other issues. Hence, in view of the same, detailed and elaborate discussion on points 2 and 3 is avoided
in this Appeal. Hence, these issues are not answered. 35. In view of my foregoing discussion and finding on point No.1, The appeal suit
is not maintainable and deserves to be dismissed. In the result, the Appeal Suit is dismissed confirming the decree and judgment dated
17.09.1986, passed in Original Suit No.178 of 1984 by the learned Subordinate Judge, Anakapalle. In consequence, miscellaneous
petitions, if any, pending in this appeal, shall stand dismissed. No order as to costs. M.
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