IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 08.12.2015
CORAM:

THE HON'BLE MR. JUSTICE R. MAHADEVAN

W.P.Nos.38618 and 38619 of 2015
and M.P.Nos.1l & 2 of 2015 (2Nos)

M/s.Prime Hitech Engineering Iniecl.. [ Petitioner ]
Rep by its Authorised Signatory
APIIC MP SEZ Menakur Village
Naidupet Mandal
Nellore (Dist)
Vs

1 The Commercial Tax Officer ()
Roving Squad IV Enforcement (North)
Chennai ©

2 The Deputy Commissioner (CT)
Enforcement (North) Chennai 6 [ Respondents]

Writ Petitions filed under Article 226 of the Constitution
of India seeking a writ of certiorarified mandamus to call for
the records of the respondents in G.D. Nos.6635 & 6636/2015-16
dated 21.11.2015 and consequential notice dated 24.11.2015 and
quash the same and further direct the respondents to release the
consignments detained on 21.11.2015

For petitioner : Ms.C.Rekha Kumari
For respondents : Mr.S.Kanmani Annamalai, AGP(T)
cC OMMON O R DZER

Since the issue involved in these two writ petitions are
common in nature and the parties are also one and the same, the
writ petitions -are taken up together for disposal and a common
order is passed.

2. The writ petitions are filed challenging the Goods
Detention ©Notices dated 21.11.15 and connected notice dated
24.11.15 and to direct the respondents to release the
consignments detained on 21.11.2015.

3.1 The petitioner Company is involved in manufacture of

transformer tank, power and energy sector equipments. The
petitioner has registered office at New Delhi and manufacturing
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Units at Naidupetta, Gudur, Andhra Pradesh. The petitioner has
also registered on the files of the Assessing Officer at New
Delhi and Naidupetta Circle, Andhra Pradesh and has also
obtained registration under APVAT Act at Naidupetta, Gudur with
effect from 01.06.2011. The Naidupetta, Gudur manufacturing
unit 1is situated in Special Economic Zone and declared by the
Government of India as SEZ Unit in Notification No.26(D)66/2011-
SSSEZ (VSEZ) 34, 70 dated 27.06.2012 and hence in view of the
said notification, the manufacturing unit at Andhra Pradesh 1is
enjoying the benefits of exemption and deduction as SEZ Unit.

3.2 According to the petitioner, the Naidupetta Unit has
been declared as SEZ unit and regularly being assessed by its
Assessing Officer, since 2011. The petitioner Company has also
obtained Import Export Code Number —at Naidupetta. Further,
according to the petitioner, the manufacturing Unit is regularly
importing materials through Chennai Port and take the entire
consignment to the registered premises ‘at Naldupetta, situated
in SEZ area.

3.3 That apart, according to the petitioner, they
purchased goods on high seas under Section 5(2) of the CST Act,
from M/s Prime Power Corporation Limited, New Delhi and filed
Bill of Entry in its own name and cleared the consignment. The
raw materials which are purchased on high seas and cleared
through Chennai —~harbour are used in -the manufacture of
transformer tank, power and energy sector equipments and
exported. The' Andhra Pradesh unit, being SEZ wunits, the major
portion of  the finished products are exported to foreign
countries. Hence, whatever materials are purchased or imported
by the manufacturing unit are mainly meant for export outside
the country.

3.4 Further, according to the petitioner, the petitioner's
Unit at Naidupetta purchased imported MS Plates on high seas
from M/s Prime Power Corporation Limited and the same was
cleared by the petitioner's clearing agent by filing Bill of
Entry dated 28.08.2015 and thereafter the same was stored in the
godown of the clearing agent and thereafter transported the same
through Form KK Nos.20 and 21 dated 20.11.2015. While transit,
the goods were accompanied by documentary evidences like Bills
of Entry dated 28:08.2015, Packing Slip, Form KK and such other
relevant documents. However, +the respondent has detained the
consignments on the ground that the petitioner failed to enclose
Transit Pass in Form LL, as required under Section 70 of the
TNVAT Act for VI Schedule goods.

3.5 According to the petitioner, there was no willfulness
on the part of the petitioner in not obtaining a transit pass,
since they were advised that the same is not required for the
goods which are imported from a foreign country and bound to be
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transported SEZ unit outside the State. According to the
petitioner, it is an admitted fact that there was no transaction
of any sale or purchase inside the State but imported goods are
being transported by an importer to its own registered place of

business, which 1s a SEZ unit. It is not the case of the
respondent that the goods were not accompanied by other
documentary evidences. When such being the case, the detention

of goods on the sole ground that it was not accompanied by
transit pass is unjustified.

3.6. Further, according to the petitioner, the respondent
had issued two Goods Detention Notices in G.D.Nos.6635 and 6636
dated 21.11.2015 for 2 different Form KK which accompanied the
consignment and a single compounding notice dated 24.11.2015 has
been issued, quantifying the tax 'amount of Rs.5,68,832/- and
"C"fees of Rs.11,37,664/- for both the GD notices. Hence, the
petitioner is before this Court challenging the said notices.

4.1 The learned counsel for the petitioner submitted that
the goods detention notices dated 21.11.2015 and the connected
notice dated .24.11.2015 are 1liable to be qguashed as being
contrary tor - the principles of natural Jjustice, without
jurisdiction and authority to law. Further, according to her,
the respondent ought to have seen that it 1s an imported
consignment (highsea purchase), which was moving to a SEZ unit
and hence the requirement of transit pass for imported goods is
not sustainable. Adding further, learned counsel for the
petitioner would submit that there is no tax -liability inside
the State and mere non accompanying of transit pass would not
lead to any revenue loss as the petitioner's company is a SEZ
unit, which 1s not involved in any kind of sale transactions
inside the State of Tamil Nadu. Adding further, learned counsel
for the petitioner would submit that though pointing out the
failure to generate the transit pass, the goods transported got
detained, subsequent to the same, the petitioner generated the
forms and produced the same, but the respondent detained the
goods.

Basing on these, the learned counsel for the petitioner has
sought for allowing of the writ petitions.

5. The learned Additional Government  Pleader (Taxes) on
the other hand would submit since the petitioner has failed to
comply with the provisions of the TNVAT Act, 2006 for transport
of VI Schedule goods, the petitioner is liable to pay as per
Section 70 of the TNVAT Act and hence the learned counsel has
prayed for dismissal of the writ petitions.

6. At this Jjuncture, the learned counsel for the

petitioner would submit that the petitioner is willing to pay
the actual tax to be paid for the purpose of release of goods
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and on such payment, the goods detained may be directed to be
released.

7. In view of the submissions made by the learned counsel
for the petitioner that the petitioner is willing to pay one
time tax and in order to give a quietus to the issue, for the
purpose of release of goods, without prejudice to their right to
agitate the issue with respect to tax as well as compounding fee
before the assessing authority or the revisional authority in
the manner known to law, on payment of one time tax viz.,
Rs5,70,000/-by the petitioner, the respondents, shall release
the consignments in question forthwith.

With the above directions, the writ petitions are disposed

of. No costs. Connected miscellaneous petitions are closed.
rg
—s/d-
Assistant Registrar (CS-1IV)
True Copy
Sub-Assistant Registrar
To
1 The Commercial Tax Officer (e
Roving Squad IV Enforcement (North)
Chennai 6
2 The Deputy Commissioner (CT)

Enforcement (North) Chennai 6
+ 2 ccs to M/s.C.Rekahakumar, Advocate, SR 65740
+ 1 cc to Spl.Govt.Pleader (Taxes) SR 65852

(co)
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