IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 13.03.2015
CORAM

THE HON'BLE MR.JUSTICE V.RAMASUBRAMANIAN
AND
THE HON'BLE MR.JUSTICE P.R.SHIVAKUMAR

W.A.Nos.463 to 465 of 2013

Bharat Sanchar Nigam Limited;

Chennai Telephones, rep. by its

Chief General Manager,

No.78, Purasawalkam High Road,

Chennai - 600 010. ... Appellant

Versus

1. Union of India, rep. by
Secretary to Government,
Ministry of Labour & Employment.

2. Employees' Provident Fund Organization
rep.by Regional Provident Fund Commissioner-IT,
Employees' ‘Provident Fund Organization,
37, Royapettah High Road, Chennai - 600 014.

3. The Regional Provident Fund Commissioner-ITI,
Employees' Provident /Fund Organization,
37, Royapettah High Road, Chennai - 600 014.
Respondents 1 to 3 in all W.As.

.J.P.Shilothu Rao

.Kannan

.Senthilkumar

.S.Chockkalingam

.Jaikumar

.Sandeep ... Respondents 4 to 9 in W.A.463/2013
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Surinder Kumar
S.S.Karthikeyan ... Respondents 4 & 5 in W.A.464/2013
and W.A.No.465/2013.
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Writ Appeals under Clause 15 of Letters Patent to set aside
the order passed by the learned Single Judge in W.P.No.21520, 21782
and 21783 of 2010 dated 16.06.2011.

Writ Petitions praying to issue a writ of certiorari, to call for
the records in CC-II/TN/RO/CHN/50452, 50267 and 50267/Regl/2010
respectively on the file of the third respondent and quash the
impugned order dated 01.09.2010 passed by the respondent therein.

For Appellant : Mr.N.C.Ramesh, Senior Counsel
for Mr.P.Sidharthan

For Respondents-2&3 H Mr.V.Vibhushanan
in all the Was

For 4" Respondent : Mr.V.P.Raman
in MA Nos.464 & 465 of 2013

R5 in /all the Appeals : No Appearance

COMMON JUDGMENT
(Made by V.Ramasubramanian, J)

Bharat-Sanchar Nigam Limited, has come up with the above writ
appeals, questioning the correctness of the order passed by the
learned single Judge 1in three writ petitions, challenging the
validity of the determination made by the Regional Provident Fund
Commissioner in terms of para 26B of the Employees Provident Fund
Scheme, 1952.

2. We have heard Mr.N.C.Ramesh, learned Senior Counsel
appearing for the appellants, Mr.V.Vibhushanan, learned counsel
appearing for the Employees Provident Fund Organization and
Mr.V.P.Raman, learned counsel appearing for the individual employees
who are respondents.

3. The private respondents 1in: these writ appeals, were
provisionally selected for direct recruitment as Junior Telecom
Officers or Junior Accounts Officers 1in Bharat Sanchar Nigam

Limited, in the vyear 2001. By the proceedings of the Assistant
General Manager dated 6.12.2001 and the like, all persons who were
provisionally selected for direct recruitment, were sent for a Pre-
Induction Training for .a period of fourteen weeks. Thereafter, a test
was conducted and almost all candidates, except those who had not
passed the test, were regularly absorbed as Junior Telecom Officers
or Junior Accounts Officers.
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4. Upon coming to know that the Management of Bharat Sanchar
Nigam Limited, enrolled the employees as members of the Employees
Provident Fund Scheme, only from the date of completion of the
orientation training, the Regional Provident Fund Commissioner
initiated an enquiry in terms of para 26B of the Employees Provident
Fund Scheme, 1952. After giving opportunities to the Management as
well as employees, the Regional Provident Fund Commissioner passed an
order holding that they are liable to be covered from the date on
which they were sent for Pre-Induction Training.

5. Aggrieved by the said order of the Regional Provident Fund
Commissioner, the Management of Bharat Sanchar Nigam Limited, filed a
batch of writ petitions in W.P.Nos. 21520, 21782 and 21783 of 2010.
These writ petitions were dismissed by the learned Judge by a common
order dated 16.6.2011. Aggrieved by the said order, the Management
has come up with these writ appeals.

6. The  main plank of the argument of Mr.N.C.Ramesh, learned
Senior Counsel appearing for the appellants is that the period of
training undergone by the employees was actually a Pre-Induction
Training and that therefore, the said period cannot be counted for
the purpose ' 0f enrolling them as members  of -the Provident Fund
Scheme. In this regard, the learned Senior. Counsel relies upon the
decision of the Supreme Court in Haryana Power Generation Corporation
vs. Harkesh Chand [2013 (2) SCC 29].

7. We have carefully considered the above submissions.

8. At the outset, it should be pointed out that the decision
of the Supreme Court in Haryana Power Generation Corporation, related
to the engagement of apprentices under the Apprentices Act. In so far
as the Employees - Provident Fund Scheme is concerned, the very
definition of the expression "employee" under Section 2(f), includes
within its purview, all Apprentices other than those Apprentices
covered by the Apprentices Act. The definition to the expression
"employee" 1in Section 2(f) of the Employees Provident Fund and
Miscellaneous Provisions Act, 1952 reads as follows:-

"Section 2(f):- "employee" means any person who 1is
employed for wages in any kind of work, manual or
otherwise, 1in or in connection with the work of an
establishment and who ‘gets.  his wages directly or
indirectly from the employer, and includes any
person, —-

(i) employed by or through a contractor in or in
connection with the work of the establishment;

(idi) engaged as an apprentice, not being an
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apprentice engaged under the Apprentices Act, 1961
(52 of 1961) or under the Standing Orders of the
establishment."

9. Therefore, fundamentally, the provisions of the Employees
Provident Fund and Miscellaneous Act, 1952 includes every person
engaged as an Apprentice, within the purview of the definition to the
expression "employee" , except those who are Act Apprentices.

10. It 1is not the case of the appellant Management that the
employees concerned 1in these cases were Apprentices under the
Apprentices Act, 1961. On the contrary, the orders issued while
sending them for Orientation Training makes it clear that these
employees were: (a) provisionally selected and (2) directly recruited
as Junior Telecom Officers or Junior Accounts Officers. 1In such
circumstances, the contention that the employees are excluded from
the purview of. the Act, stares at the face of the definition under
Section 2(f) of the Employees Provident Fund and Miscellaneous Act,
1952.

11. As rightly pointed out by the learned Judge, the employees
in these cases, were not only recruited directly-after a process of
selection, but their period of training was. also included both for
the purpose of gratuity as well as for the purpose of promotion. This
fact was recorded by the Regional Provident Fund Commissioner himself
in his order-dated 1.9.2010. The 1learned Judge has also noted that
under fundamental Rule 9 (6) (b) (2), the period of training undergone
by these employees are to be treated as duty for the purpose of
promotion.

12. In addition, the appellant, Management has a set of rules
governing the question of gratuity. These rules are known as BSNL
Employees' Gratuity Trust Rules. These rules define the expression
"Qualifying Service™ in Rule 1(vii) to include the period of training
followed by regular appointment. This definition reads as follows:-

"Qualifying Service" means the un-interrupted
service rendered in the Company after completion of
18 vyears of age, excluding period of service
rendered as apprentice or as casual but includes the
period of training followed by regular appointment
in the «case of trainees. The period will also
include service which was uninterrupted by
authorized leave and cessation . of work ' not due to
any fault of the employee concerned."
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13. Therefore, there are three things that make the cases on
hand stand out from the one decided by the Supreme Court in Haryana
Power Generation Corporation. They are:

(1) the very definition of the expression "employee" under Section 2
(f) of the Act includes these persons;

(2) these persons are entitled to count the period of training both
for the purpose of increments as well as for the purpose of
promotion; and

(3) these employees are also entitled to take the period of training
as part of "qualifying service" for the purpose of gratuity.

14. Apart form all the above, the appellant Management
themselves have counted the entire period of the second and third
phase of training, which commences after the expiry of the initial
period of fourteen weeks training, as the period during which the
employees are liable to become the members of the Scheme. Therefore,
there is no rhyme or reason for the Management not counting the first
phase of training. Thus, we find no justification for interfering
with the order of the learned Judge. As a matter of fact, the
Appellants ought not to have come up with the writ appeals at all. In
any case, since the Employees Provident Fund Organization has got
teeth in terms of other provisions, we are not-imposing any costs
upon the appellants. We simply dismiss the writ appeals, leaving it
open to the Employees Provident Fund Organization . to proceed further
in terms of_ Section 7A of the Employees Provident Fund and
Miscellaneous Act, 1952. There will be no order as to costs.
Consequently, = connected miscellaneous petitions are closed.

sd/-
Asst.Registrar (CS ITI )

/true copy/

Sub Asst. Registrar
To

1. The Secretary to Government,
Union of India,
Ministry of Labour & Employment,
New Delhi.
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2. The Regional Provident Fund Commissioner-ITI,
Employees' Provident Fund Organization,
37, Royapettah High Road,
Chennai - 600 014.

3. The Regional Provident Fund Commissioner-ITI,
Employees' Provident Fund Organization,
37, Royapettah High Road,
Chennai - 600 014.
+lcc to Mr.V.P.Raman, Advocate, S.R.No.14675
+6cc to M/s.P.Sidharthan, Advocate. S.R.No.14244, 14245, 1424¢6.

W.A.Nos.463 to 465 of 2013

MG (CO)
CA(08/04/2015)

https://hcservices.ecourts.gov.in/hcservices/



