In the High Court of Judicature at Madras
Dated: 25.03.2015
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The Honourable Mr.JUSTICE R.SUDHAKAR
and
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Tax Case (Revision) No.21 of 2015

The State of Tamil Nadu
represented by

Joint Commissioner (CT),
Chennai (North) Division,
Chennai - 600 006.

Petitioner
Vs.
Tvl. Olympic Cards Ltd.,
No.195, NSC Bose Road,
Chennai - 1.
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Revision Petition under Section 38 of the Tamil Nadu General
Sales Tax Act against the order dated 24.11.2011 made in S.T.A.No.157
of 2005 on the file of the Tamil Nadu Sales Tax Appellate Tribunal
(Additional Bench), Chennai.

against the Order of the Appellate Assistant Commissioner (CT-II)
Chennai 108 dated 28.5.2004 passed in Appeal No.and Year

T.N.AP.52/2004 against TNGST/0160814/2000-2001 dated 30.1.2004 on the
Commercial Tax Officer, Chennai 108.

For Petitioner : Mr.Manoharan Sundaram
Additional Government Pleader

O RDER
(Order of the Court was made by R.SUDHAKAR,J.)
This Tax Case (Revision) is filed by the Revenue as against the

order dated 24.11.2011 made in S.T.A.No.1l57 of 2005 on the file of
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the Tamil Nadu Sales Tax Appellate Tribunal (Additional Bench),
Chennai raising the following substantial questions of law:

“i) Whether in the facts and circumstances of the
case, the Appellate Tribunal is correct in not
following the decision of its coordinate Bench in STA
269/2004 dated 11.11.2011 insofar as it relates to
appeal filed by the State wherein the very same
Tribunal sustained the actual suppression and equal
addition?

ii) Whether in the facts and circumstances of the
case, the Appellate Tribunal is correct in modifying
the penalty levied by the Assessing Authority under
Section 12 (3) (b) of the Tamil Nadu General Sales Tax
Act, 19592”

2. The brief facts of the case are as follows:

The respondent/assessee 1is dealers in wedding cards, greeting
cards, visiting cards, screen printing inks etc. The assessee was
assessed by the Assessing Officer on a total and taxable turnover of
Rs.11,30,63,703/- and Rs.3,96,94,110/- respectively as against the
reported total and taxable turnover of Rs.9,01,62,365/- and
1,62,36,964 for the assessment vyear 2000-01 under the TNGST Act,
1959. The business place of the assessee and the branch offices
located in Chennai and Coimbatore were inspected by the Enforcement
Wing Officers on 7.5.2001. At the time of inspection, the inspecting
officials had recovered bundles containing slips marked as
A,B,C,D,E,G and recovered a bundle marked F from their sister concern
of the assessee and the inspecting officials had also recovered an
unmarked file from their branch office at Coimbatore and thereby the
Assessing Officer arrived the actual sales suppression in the
following manner:

Suppression taxable 8% Rs.1,13,66,462/-
Suppression taxable 11% Rs. 99,206/~

As a result, the taxable turnover of the assessee was determined
including that of the suppressed turnover and the tax due after
giving credit to whatever tax has been paid, as has been set out in
the assessment order, in the following manner:
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“The Taxable turnover determined 1s assessed at the
following rates:

Turnover Rate of tax Tax due
Rs.17,071.00 @ 3% Rs.512.00
LRS.5,8O,899.OO @453 Rs.23,236.00
Rs.3,82,54,054.00 @ 8% Rs.30,80,324.00
Rs.3,16,277.00 @ 11% Rs.34,79.00
Rs.4,105.00 @ 1% Rs.41.00
Rs.3,91,72,406.00 Total due Rs.31,18,903.00

Tax paid Rs.12,78,402.00
Balance Rs.18,40,501.00

In addition to the above, he also levied penalty under Section 12 (3)
(b) of the TNGST Act, 1959 by taking into consideration the tax

assessed and tax paid (Rs.21,98,673/- - Rs.12,78,402/-) and the
difference of Rs.9,20,271/- forms the basis for levy of penalty at
100%.

3. Aggrieved by the order of the Assessing Officer, the assessee
filed an appeal before the Appellate Assistant Commissioner, who
sustained the actual sales suppression to the tune of Rs.8,51,582/-
and deleted the remaining sales suppression to the tune of
Rs.1,06,06,086/- holding that most of the transactions found in the
slips were accounted for in the accounts subsequent to inspection and
the transactions contained in certain slips were related to exempted

commodity. The Appellant Assistant Commissioner also deleted the
equal time addition to the tune of Rs.1,06,06,086/-, Thowever,
sustained the remaining equal time addition. Consequently, he

modified the penalty to the extent of 50% of the tax due on the
actual suppression sustained.

4. As against the order of the Appellate Assistant Commissioner,
the assessee preferred an appeal before the Tribunal. The Tribunal
after taking into consideration the slips recovered, deleted the
entire equal time addition holding that there were no materials on
record warranting equal addition for probable omission and there was
no willful suppression to evade tax, however, the Tribunal sustained
the order of the First Appellate Authority with regard to the levy of
penalty at 50% holding as follows:

“ As far as the order of the learned Appellate
Assistant Commissioner (CT) 1in remaining the levy of
penalty of Rs.9,20,271/- under section 12(3) (b) of the
TNGST Act 1959 with a specific direction to the assessing
authority, we are of the considered view that if the relief
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granted portion as well as Explanatory clauses provided
under section 12(3) (b) of the Act 1s considered, the
difference Dbetween the tax assessed and tax paid by the
respondents is well below 10% and thereby, the Appellate
Assistant Commissioner (CT) had rightly directed the
assessing authority to levy 50% on the balance of tax to be
payable by the respondents and so, we find no reason to
interfere with the order of the Appellate Assistant
Commissioner (CT) in this regard also. In other words, the
order of the appellate authority is upheld.”

5. Aggrieved by the order of the Tribunal, the State is before
us on the questions of law stated supra.

6. Learned Additional Government Pleader appearing for the
Petitioner submits that the petitioner 1is not pressing the first
question of law. Hence, the only question of law that requires to

be considered in this revision is with regard to the modification of
levy of penalty under Section 12(3) (b) of the Tamil Nadu General
Sales Tax Act by the Appellate Assistant Commissioner and confirmed
by the Tribunal.

7. There is no dispute on facts by the Department. It is not
the case of the Department that the suppression as determined by the
Appellate Assistant Commissioner and confirmed by the Tribunal 1is
erroneous. In such view of the matter, the penalty has to be
automatically be modified to the percentage as has been provided
under Section 12 (3) (b) of the TNGST Act.

8. For better clarity, we extract below Section 12(3) (b) of the
Tamil Nadu General Sales Tax Act:
“12.Procedure to be followed Dby the assessing
authority -
(1) ......

(3) In addition to the tax assessed under sub-section
(1) or (2), the assessing authority shall, in the same
order of assessment passed under sub-section (1) or (2) or
by a separate order, direct the dealer to pay by way of
penalty, a sum -

(a).....

(b) which shall be, in the case of submission of
incorrect or incomplete return -

(i) twenty-five per cent of the difference of the tax
assessed and the tax paid as per the return, if the tax
paid as per the return falls short of the tax assessed on
final assessment by nor more than five per cent;

(i-a) fifty per cent of the difference of the tax
assessed and the tax paid as per return, if the tax paid as
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per the return, falls short of the tax assessed on final
assessment by more than five per cent but nor more than
fifteen per cent;

(ii) seventy-five per cent of the difference of the
tax assessed and the tax paid as per return, if the tax
paid as per the return, falls short of the tax assessed on
final assessment by more than fifteen per cent but nor more
than twenty-five per cent;

(iii) one hundred per cent of the difference of the
tax assessed and the tax paid as per return, if the tax
paid as per the return, falls short of the tax assessed on
final assessment by more than twenty-five per cent but nor
more than fifty per cent;

(iv) ....

(v)....”

9. In the instant case, we find that the difference tax assessed
and the tax paid as per the return filed falls within the parameters
of Section 12(3) (b) of the TNGST Act as has been determined by the
Appellate Assistant Commissioner at 1less than 10%. Therefore, the
reduction of penalty at 50% is in accordance with the said provision
and the Tribunal has rightly confirmed the said levy.

10. In the 1light of the above, we find no reason to modify the
order of the Tribunal. We find no gquestion of law much less any
question of law arises for consideration in this revision.
Accordingly, this Tax Case (Revision) stands dismissed. No costs.

sd/-
Assistant Registrar

//True Copy//

Sub Assistant Registrar
sl

To

1. The Tamil Nadu Sales Tax Appellate Tribunal (Additional
Bench), Chennai.

2. The Appellate Assistant Commissioner (CT) II Chennai.

3. The Commercial Tax Officer, LoansquarelIl Assessment Circle,
Chennai

1 cc to Spl. Government Pleader (Taxes), Sr.Nol7046
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