IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on : 06.10.2015
Pronounced on : 15.10.2015

CORAM

THE HON'BLE MR. SANJAY KISHAN KAUL, CHIEF JUSTICE
and
THE HON'BLE SMT. JUSTICE PUSHPA SATHYANARAYANA

REVIEW APPLICATION NO. 202 OF 2015
IN
Writ Appeal No. 880 of 2010

1. C.R. Krishnan

2. M/s Dedicated Locker System (India) Ltd.
Rep. By C.R. Krishnan, Chairman
76 Luz Avenue, Chennai - 600 004
Applicants

Vs.

1. JRP / KRP Benefit Fund Ltd.
KRP Ecofin Services Ltd.
Depositors Welfare Association
Rep. By its Secretary
Mr. G. S. Bhaskaran
Office at 19/8 Jeyamma Road, II Floor
Teynampet, Chennai - 18

2. The Reserve Bank of India
Constituted under the RBI Act 1934
Having its Regd. Office at
Rajaji Salai, Chennai - 1

3. Union of India
through the Secretary
Ministry of Law and Company Affairs
Govt. of India, Shastri Bhavan
New Delhi



4, The State of Tamil Nadu
Rep. By the Inspector General of Police
Economic Offences Wing II
Government Estate, Chennai - 2

5. The Central Bank of India
Industrial Finance Branch
48/49 Montieth Road
Chennai - 8

6. M/s Dedicated Locker System (India) Ltd
(transposed as 2™ appellant)

KRP Benefit Fund Ltd.
JRP Benefit Fund Ltd.

KRP Ecofin Services Ltd.
RR 7 - 9 rep. By Mr. K.R. Prkash Kumar

10. M/s Tejonidhi Estate Chennai Private Ltd.
Rep. by its Authorised Signatory
Mr. R. Sundarrajan
Floor No. 9, Tower 11, TVH Beliciaa Towers
Block No. 94, MRC Nagar, Chennai - 28
[R 10 impleaded as party respondent vide order
dated 10.10.2011 made in M.P. No. 1 of 2011]

11. M/s True Value Home India Pvt. Ltd.
Rep. by its Managing Director
21 C.V. Raman Road
Alwarpet, Chennai - 18 ... Respondents
[R 11 impleaded as party respondent
vide order dated 10.10.2011 made in
M.P. No. 2 of 2011]

Prayer:- Review Application filed under Order 47 Rules 1 and 2 CPC
read with 114 CPC to review the judgment and decree dated
15.7.2015 in W.A. No. 880 of 2010.

For Applicants : Mr. S. Parthasarathy, SC



for M/s P.C. Harikumar & Associates
For R 3 : Mr. N. Rajan

For R 4 : Mr. S.T.S. Moorthy, GP
Assisted by Mr. V. Shanmugasundaram

For RR 10 & 11 : Mr. Jayaesh Dolia
for M/s Aiyar & Dolia

JUDGMENT

PUSHPA SATHYANARAYANA, J.

Facts, in a nutshell, go to show that the second applicant M/s
Dedicated Locker System (India) Limited purchased immovable
property by availing loan of Rs.1.5 Crores from Central Bank of India /
fifth respondent herein on equitable mortgage for which the first
applicant was a guarantor and in view of default in payment, the Bank
filed a suit before the Debt Recovery Tribunal in O.A. No. 1118 of
1999 against M/s Dedicated Locker System (India) Limited and its
guarantors including the first applicant and obtained a decree after
service of notice on 31.10.2001. It is seen that Economic Offences
Wing also attached the mortgaged property. Since the depositors
were not paid, W.P. No. 10255 of 2002 was filed by the Depositors'
Welfare Association of JRP / KRP Benefit Fund Limited and KRP Ecofin

Services Limited seeking appointment of custodian for taking control



and possession of the assets and properties both movables and
immovables and securities of the second applicant herein and the
respondents 7 to 9. Accordingly, after hearing the parties and
considering the decree for recovery of amount obtained by the Bank
and also keeping in mind the initiation of the public auction
proceedings in respect of the property of the second applicant and the
respondents 7 to 9, the learned single Judge disposed of the Writ
Petition directing the Advocate / Administrator to initiate necessary
proceedings to bring the property for public auction and for
distribution of amount to the depositors on pro rata basis as one time
settlement. The said order was challenged before this Bench in W.A.
No. 880 of 2010 and this Court, considering the entire sequence of
events and in view of the fact that the sale had become final as there
was no challenge by the applicants herein, dismissed the Writ Appeal.
Aggrieved, the appellants have come forward with the instant Review

Application.

2. Heard Mr. S. Parthasarathy, learned Senior Counsel
appearing for the Review Applicants, Mr. S.T.S. Murthy, learned
Government Pleader representing the fourth respondent / Inspector

General of Police, Economic Offences Wing II, as well as the learned



counsel appearing for the respondents 3, 10 and 11 and perused the

records.

3. The main contention of the learned Senior Counsel for the
applicants is that this Court has not taken into consideration the
contentions raised by him. According to him, the property of the
second applicant cannot be sold for the alleged dues of the
respondents 7 to 9 which is a financial company which defaulted its
depositors, that too, by way of an order in a Writ Petition. The other
contention raised by the learned Senior Counsel is that the specific
question raised by him Ground No. 5 of the Memorandum of Writ

appeal has not been considered.

4, At this juncture, this Court wants to highlight that the
very prayer in the Writ Petition was to appoint a custodian as Special
Officer for taking immediate control and possession of all the assets
and properties both movables and immovables and securities of the
respondents 5 to 8 and pay the deposits due to the depositors. It is
pertinent to point out that the second applicant herein was the fifth
respondent in the writ petition and the first applicant was a guarantor

and a minority shareholder.



5. Based on the above submission and in view of the
admitted fact that the Central Bank of India / fourth respondent
therein has obtained a decree in their favour for recovery of the said
amount from the fifth respondent / second appellant herein, the
learned single Judge passed the order directing the Administrator to
initiate necessary proceedings to bring the property for public auction.
Therefore, it is crystal clear that the first applicant, who claims to
have had 33% shareholdings in the second applicant Company,
having knowledge about the decree passed in respect of the auction
on the property of the second applicant, had allowed the proceedings
to go on in the Writ Petition. At the best, he could have challenged
the sale by filing a petition to set aside the same. This aspect has
been discussed and recorded in paragraph 11 of judgment in the Writ

Appeal. As such, the first ground raised by the applicants fails.

6. In view of the above discussion, the grounds (b) to (d)

raised in this Review Application have no substance.

7. As regards the last ground that the Writ Petition was not
filed by the first appellant / review applicant, we find no force in the

said contention. Though the first applicant had not filed the Writ



Petition, or even to say that he was not a party to the petition, as
pointed out by us in paragraph 18 of our judgment, the liability of the
guarantor is co-extensive with that of the principal debtor.
Therefore, he cannot plead ignorance when admittedly he had
knowledge. As such, the said ground also has been discussed in the

judgment.

8. During the course of argument, it was also the endeavour
of the learned Senior Counsel to convince the Bench stating that the
right of redemption is lost by bringing the property, which, according
to him, is a secured asset in the hands of the Bank by way of

mortgage, to sale.

9. This contention of the learned Senior Counsel is only to be
rejected for the simple reason that this point was not urged before
this Court earlier and it is not open to him to take a new point in a
review petition, as the same will amount to re-opening and re-
agitating the entire issue which is not permissible under law as laid
down by the Hon’ble Supreme Court in its various decisions. Having
kept quiet for years together, the applicants cannot now challenge the

same in the guise of review.



10. The scope and ambit of Review Application has well been
explained by the Honourable Apex Court in INDERCHAND JAIN (D)
THROUGH L.Rs. vs. MOTILAL (D) THROUGH L.Rs. [2009 (6)

SUPREME 23], in the following terms:

"An application for review would lie when the order
suffers from an error apparent on the face of the
record and permitting the same to continue would lead
to failure of justice. Power of review can also be
exercised in the event of discovery of new and
important matter. An application for review would
also lie if the order has been passed on account of some
mistake or for any other sufficient reason. However,
the review court does not sit in appeal over its own
order. A re-hearing of the matter is impermissible in

law. Review is not appeal in disquise.”

11. The contentions now raised by the learned Senior Counsel
for the applicants have already been dealt with by this Bench in
paragraphs 11 to 22 and also the penultimate paragraph of our
reasoned judgment. As such, the contentions of the learned Senior

Counsel are factually incorrect and totally untenable. Unless there is



an apparent error on the face of the record, this Court cannot recall its
earlier decision merely because it was alleged to be erroneous. This
is not a case where there is an apparent error on the face of the
record. The grounds urged by the learned counsel for the Review
Applicants would relate to the merits of the matter on the basis of the
unfavourable conclusions. Without indicating even remotely any
apparent error, the Review Applicants cannot be allowed to re-agitate
the entire matter on merits. Therefore, the present attempt by the
applicants is, in our opinion, to drag the proceedings and drive the
innocent depositors from pillar to post without allowing them to get

the fruits of the order passed by the authorities below.

Since all the points have been discussed in the judgment dated
15.07.2015 in W.A. No. 880 of 2010 in detail, no review to the same
is required and therefore, this Review Application is liable to be

dismissed. Accordingly the same is dismissed but without any cost.

(S.K.K., C3.) (P.SN., 1.)

15-10- 2015
gri



10

THE HON'BLE THE CHIEF JUSTICE
and

PUSHPA SATHYANARAYANA, J.

gri

Pre-Delivery Judgment in

Rev. A. No. 202 of 2015
in
W. A. No. 880 of 2010

Delivered on

15 -10 - 2015



