IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 27.03.2015
CORAM

THE HONOURABLE MR.JUSTICE R.SUDHAKAR
AND
THE HONOURABLE MR.JUSTICE T.RAJA

W.P.Nos.2506 of 2011, 20938 of 2009, 20093 to 20103 of 2010, 22314 of

2010, 25236 of 2011, 28678 0of 2011, 1864 of 2012, 4486 of 2009, 4487

of 2009, 19893 of 2010, 19894 of 2010, 27363 of 2012, 27364 of 2012,
15585 of 2013, 15586 of 2013

M/s.Malladi Drugs Pharmaceuticals Ltd.,
Ranipet 632 403. ..Petitioner in WP.2506/11.

M/s.Hari Alloys Pvt. Ltd.,

rep. by its Managing Director,

Smt. Anuradha,

Denkanikotta Taluk,

Krishnagiri District. ..Petitioner in WP.20938/09, 20093 TO
20103/10, 4486 _and 4487/09.

M/s.A.R.Mettallurgieals Pvt. Ltd.,
rep. by its Director Perveez Rahim Khan,

Hosur, Dharmapuri District. ..Petitioner in WP.22314/10, 25236/11,
28678/11, 1864/12, 19893 and
19894 /10.

M/s.Titan Industries Limited,

[Watch Division]

Rep. by its Senior Manager - Indirect Taxation,

Sri.P.Manivannan, Hosur. ..Petitioner in WP.27363 and 27364/12.

M/s.SVM Auto Products
rep. by its Prop. P.Sundaravadanam,
Hosur. ..Petitioner in WP.15585 & 15586/13.

1. The Union of India,

rep. by its Secretary,

Ministry of Finance,

Department of Revenue,

North Block, New Delhi. ..1lst Respondent in WP.2506/11,
4486 and 4487/09, WP.19893 and
19894/2010, 27363 & 27364/12.
WP.15585 & 15586/13.
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2. The Additional Commissioner of Central Excise,

Chennai III Commissionererate,

Nungambakkam, Chennai 34. ..Sole Respondent in WP.22314/2010,
WP.25236/2011, 28678/2011
..1lst Respondent in WP.1864/12.

3. The Commissioner of Central Excise,
Chennai III Commissionerate,

Nungambakkam, Chennai 34. ..Sole Respondent in WP.20938/09,
27364/12.
..1lst Respondent in WP.20093 tO
20103/10.

..2nd respondent in WP.2506/11
4486 & 4487/09,-.19893, 19894/2010
27363/12,. 155685, %5586/13.

4, The Asst. Commissioner of Central Excise,

Hosur 1 Division,

Thally Road, Hosur,

Krishnagiri District. ..2nd respondent in WP.20093 to
20103/10.

5. The Commissioner of Central Excise[Appeals]
Chennai 34. . .2nd Respondent in WP.1864/12.

WpP.2506 of 2011, WP.19893/405 1363/ 2% 15585/13: These Writ
Petitions filed wunder Article 226 of the Constitution of 1India,
praying for the issue of a Writ of Declaration, to declare Rule 8 (3A7)
of Central Excise Rules, 2002 as oppressive, unreasonable and ultra
vires Articles 14 and 19 of the Constitution of India.

WP.Nos.20938/09, 20093 to 20104/2010, 22314/10, 4487/09, 19894/10,
27364/12 and 15586/13:

These Writ Petitions are filed under Article 226 of Constitution
of India, praying to issue Writ of Certiorari calling for the records
relating to show cause Notice:

[i] No.70/2009[C.No.V/15/72/107/2009/CX.ADJ.III dated 30.09.20009.
ii] C.No.V/15/72/39/2010 Adj dated 26.7.2010
iii] C.No.V/15/72/40/2010 Adj dated 26.7.2010
iv] C.No.V/15/72/41/2010 Adj dated 26.7.2010
v] C.No.V/15/72/42/2010 Adj .dated 26.7.2010

vi] C.No.V/15/72/43/2010 Adj dated 26.7.2010
i] C.No.V/15/72/44/2010 Adj dated 26.7.2010
viii] C.No.V/15/72/45/2010 Adj dated 26.7.2010

x] C.No.V/15/72/46/2010 Adj dated 26.7.2010

] C.No.V/15/72/47/2010 Adj dated 26.7.2010

i]C.No.V/15/72/48/2010 Adj dated 26.7.2010

ii] C.No.V/15/72/49/2010 Adj dated 26.7.2010
xiii] No.55/2010 [C.No.V/15/72/31/2010 CX Adj dated 01.09.2010
[xiv] No.32/2011 in C.No.V/15/72/20/2011 CE X Adj.III dated

_ 08.09.2011
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[xvi] No.14/2009 C.No.V/15/72/94/2008 CX Adj.III dated 05.2.009.
[xvii] No.6/2010 dated 30.06.2010 in C.No.V/15/72/80/2008 Cx
Adj.III
[xviii] S.C.N0.22/2012 dated 04.07.2012 in C.No.V/15/91/46/2012
Ex.Adj.
[xix] Original No.04/2013 [C.No.V/15/87/04/2012 [ X Adj.III]
dated 25.2.2013
respectively issued by the sole or 2nd respondent and gquash the same
as illegal, arbitrary and unsustainable in law and further direct the
respondent to adjudicate on the issue relating to excisability of
used [depicted] Gold Targets under Central Excise Act 1944 before
proceeding under Rule 8[3A] of CER 2002 as proposed n the impugned
notice [WP.27364/12]

WP.1864/12:Writ Petition filed under Article 226 of the Constitution
of India, praying to call for records relating to the interim order
No.01/2012/M-III “dated 02.01.2012 in A.N0.234/2011[M-III] issued by
the 2nd respondent and quash the same as arbitrary, illegal and
unsustainable in law and further direct the 2nd respondent to decide
the appeal on merits without insisting _any pre-deposit as the
petitioner 'had already paid the entire amount both by PLA and through
Cenvat Credit.

WP.4486/2009: Writ Petition filed under Article 226 of the
Constitution wof India, to declare the rule 8[3A] of Central Excise
Rules 2002 substituted by < NOtification.. No.13/2006 CENT dated
01.06.2006 as unltra vires the object and scope of Central Excise Act
Cenvat credit scheme and ultra vires explanation to Rule 8[4] of
Central Excise Rules contrary to the instructions of the Central
Board of Excise and customs in their CBEC Manual.

For Petitioners:
Mr.Arun Kurian Joseph in WP.2506/2011

Mr.K.Jayachandran in WP.No0s.20938/2009, WP.20093 TO 20103/2010
WP.22314/2010, 25236/2011, WP.28678/2011,
WP.1864/2012, WP.4486 & 4487/09, WP.19893 &
19894/10, WP.15585, 15586/13.

Mr.Aravind P.Dattar SC
for Mr.R.Raghavan in WP.27363 & 27364/12.

For Respondents:

Mr.T.Chandrasekaran

Senior Panel Counsel in WP.2506/2011,20938/09, 20093 TO 20103/10
22314/10, 25236/11, 28678/11, 1864/12,
4486 & 4487/2009, 19893 & 19894/10

Mr.S.Haja Mohideen Gisthi
Senior Panel Counsel in WP.27363 & 27464/12 and
WP.15585 & 15586/13.
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ORDER
(Order of the Court was delivered by R.SUDHAKAR, J.)

This batch of writ petitions <challenges the constitutional
validity of Rule 8(3A) of the Central Excise Rules, 2002, which was
introduced with effect from 1.6.2006, and the said Rule reads as
follows: -

'"'8(3A). If the assessee defaults in payment of
duty beyond thirty days from the due date, as
prescribed in sub-rule (1), then notwithstanding
anything contained, in said sub=rule (1) and sub-
rule (4) of Rule 3 of CENVAT Credit Rules, 2004,
the assessee shall, pay excise duty for each
consignment at the time of removal, without
utilizing the CENVAT credit till the .date the
assessee pays the outstanding amount including
interest thereon and in the event of any failure,
it shall be deemed that such goods have been
clleg¥ed without payment of duty and the
consequences and penalties as provided in these
rules shall follow.'"'

As a consequence, several proceedings were ‘initiated, whereby show
cause notices were -issued for recovery of duty along with interest
and penalty from the defaulting assessees. Such proceedings are also
the subject matter of challenge in some of the writ petitions in this
batch. In some of the cases, the assessees are also pursuing their
cases either before the original authority or before the appellate
forum. To be more precise, the petitioners-assessees in W.P.Nos.2506
of 2011, 4486 of 2009, 15585 of 2013, 19894 of 2010 & 27363 of 2012
have sought for a prayer to declare the Rule 8(3A) of Central Excise
Rules, 2002 wultra vires the object and scope of Central Excise Act
and the CENVAT Credit Scheme and ultra vires Explanation to Rule 8 (4)
of the said rules and contrary to the instruction of the Board in the
CBEC Manual as well ultra vires Articles 14 & 19 of the Constitution
of India. The petitioners-assessees in W.P.Nos.4487 of 2009, 20938
of 2009, 20093 to 20103 of 2010, 22314 of 2010, 25236 of 2011, 28678
of 2011 & 27364 of 2012 have challenged the show cause notices as
arbitrary, illegal, null and void, unsustainable, without authority
and bad in law. The petitioners-assessees in W.P.Nos.19893 of 2010
and 15586 of 2013 have challenged the final orders passed Dby the
original authority and the petitioner-assessee in W.P.No.1864 of 2012
has challenged the interim order passed by the appellate authority in
demanding the pre-deposit of the entire duty along with interest for
entertaining the appeal.

2. The primary ground of challenge made in this batch of writ
petitions 1s that Rule 8(3A) of the Central Excise Rules, 2002 1is
unconstitutional, totally arbitrary, irrational, oppressive and

~contrary to the power delegated to the rule making authority.
hps://heservicesecoMt MY NMESEVESE  of the challenge to the said rule was considered by a
Division Bench of the Gujarat High Court in the case of Indsur Global

Ltd., v. Union of India, 2014 (310) E.L.T.833 (Guj.), wherein the



Court declared that the condition contained in sub-rule (3A) of Rule
8 for payment of duty without utilizing the CENVAT credit till an
assessee pays the outstanding amount including interest is
unconstitutional. To be more precise, the Court held as follows:-

'"36. In the result, the condition contained in

sub-rule (3A) of Rule 8 for payment of duty

without wutilizing the Cenvat credit till an

assessee pays the outstanding amount including

interest is declared unconstitutional. Therefore,

the portion '"'without utilizing the Cenvat
credit'' of sub-rule (3A) of Rule 8 of the
Central Excise Rules, 2002, shall be rendered
invalid.''

3. The Gujarat High Court, while considering the challenge to the
above rule in Indsur Global Ltd., primarily. proceeded to hold so on
the basis of two decisions of the Supreme Court, one in the case of
Eicher Motors Ltd. wv. Union of India, 1999 (106) E.L.T. 3(SC) and
another in the case of Collector of Central Excise, Pune v. Dai Ichi
Karkaria Ltd.,. 1999 (112) E.L.T. 353 (SC). It also came to the view
that the restriction imposed under sub-rule (3A) of Rule 8 to pay the
excise duty  without availing CENVAT credit was an unreasonable
restriction, inter alia, holding that it prevents an assessee from
availing credit of duty already paid by him. It was also of the view
that such  a mechanism to provide for withdrawal of CENVAT credit
facility for -paying the duty borders to <creating a penalty. For
better clarity, we set out the relevant portions of the judgment in
Indsur Global Ltd., as follows:-

''29. 0 This brings us to the last limb of the
petitioner's contention, namely, that the
condition attached by sub-rule (3A) of rule 8 1is
unreasonable and therefore violative of Article
14 of +the Constitution and amounts to serious
restriction on the petitioner's right to carry on
trade or business of his choice guaranteed under
Article 19(1) (9) of the Constitution. This
contention requires a closer scrutiny. As noted
earlier, the restrictions of sub-rule (3A) come
in two folds. Firstly, a defaulter assessee has
to clear the consignments on spot payment of
excise duty and secondly, that such excise duty
has to be paid in cash without availing cenvat
credit. This rule does. not make any distinction
between the willful defaulter and the others.
Though term 'willful defaulter' has not been
defined in the statute, the concept 1is not an
unknown one. Section 11AC of the Central Excise
Act provides for penalty in case of non-levy,
short 1levy or non-payment or short payment or
erroneous refund of the duty where the same is
occasioned by reason of fraud or collusion or any
willful misstatement or suppression of facts or
_ _ contravention of any of the provisions of the Act
hups:/ihcservices.ecourts.govinhesgiieesy h o r;1es made thereunder with an intent to
evade payment of duty. Likewise, section 11A
which pertains to recovery of duties not levied



or not paid or short 1levied or short paid or
erroneously refunded makes a clear distinction
when it gives the period of limitation available
to the department to institute proceedings, in
such cases between such non-payment having been
occasioned due to fraud, collusion, etc. in which
case a longer period of limitation is available
as against rest of the cases. Likewise, wunder
rule 12CC of the Central Excise Rules as it stood
at the relevant time, power was given to the
Government by notification to withdraw facilities
from the manufacturers, registered dealers or
exporters under —certain circumstances having
regard to the extent of evasion of duty, nature
and type of offences or such other factors as has
been relevant. In exercise of . such powers,
notification No.17/2006 was issued providing for
withdrawal of facilities and for imposition of
restrictions against who are prima facie found to
be knowingly involved in any of the following:

"(a). removal of goods without the cover of an
invoice and without payment of.duty;

(b) mremoval of goods without declaring the
correct value for: payment ofduty, where a
portion of sale price, in excess “of dnvoice
price, 1is received by him or« on his behalf
but not accounted for 1in thewwbooks of
account;

(¢) taking of CENVAT credit without the
receipt of goods specified in the document
based on which the said c¢redit has been
taken;

(d) taking of CENVAT credit on invoices or
other documents which a person has reasons to
believe as not genuine;

(e) / issue  of excise duty  invoice without
delivery of goods specified in the said
invoice;

(f) claiming of refund or rebate based on the
excise duty paid invoice or other documents
which a person has reason to believe as not
genuine."

This rule 12CC as well as the notification issued
by the Government would apply to special class of
assessees who through their conscious act tried
to evade duty.

https://hcservices.ecourts.gov.in/hcservices/
30. It can be seen that the reasons for non-
payment of excise duty can be manifold and not



necessarily in all cases have to be willful
default by an assessee despite availability of
funds. Excise duty may remain unpaid due to
economic reasons, due to slowness in the business
or due to financial crunch temporarily felt by
the manufacturer who though might have cleared
the finished goods and also sold the goods in the
market may not have received the payment as
promised. All such cases of defaults willful or
otherwise are clubbed together for the same
treatment and a stringent condition of payment of
excise duty without availing Cenvat credit 1is
imposed. It can -be appreciated that where a
manufacturer falls behind the payment schedule on
account ©1 financial constraints, such as,
slowing down of Dbusiness, competition 1in the
market reducing the profit margins, promised
payments from the purchasers not coming forth or
temporary labour disputes, would find it
extremely . difficult thereafter to raise' further
funds for payment of duty in addition to the duty
which 'he has already paid. Cenvat credit is
available to a manufacturer wupon. purchase of
inputs which are duty paid. It is ‘the duty
element which the assessee has already suffered
whiech ' is credited to his cenvat~eredit account
available- to him for adjustment for payment of
excise ' duty 1liability upon clearance /of the
finished product. If such facility dis withdrawn,
it ‘could be appreciated, his ability to continue
the business under such adverse financial climate
would further diminish. This would be a cyclical
vicious pattern where 1in every month he would
fall behind by the due date unable to raise cash
flow for payment of duty for the clearance which
he desires to make and 1s therefore further
saddled with the burden of paying such duty in
cash without availing CENVAT credit. This rule
thus imposes a wholly unreasonable restriction
which is not commensurate with the wrong sought
to be remedied.

31. This extreme hardship is. not the only element

of unreasonableness of this provision. It
essentially prevents an assessee from availing

cenvat credit of the duty already paid and

thereby suspends, 1if not withdraws, his right to

take «credit of the duty already paid to the
Government. It is true that such a provision is

made because of peculiar circumstances the

assessee lands himself in. However, when such

provision makes no distinction between a willful

_ _ defaulter and the rest, we must view 1its
htps://hcservices.ecourts.govinneseIcest s a1 eness in the background of an ordinary
assessee who would be hit and targeted by such a

provision. As held by the Supreme Court in the



case of Eicher Motors Ltd (supra) an assessee
would be entitled to take credit of input already
used by the manufacturer in the final product. In
the said case, the Supreme Court was dealing with
rule 57F which was introduced in the Central
Excise Rules, 1944 under which credit 1lying
unutilized in the Modvat credit account of an
assessee on 16th March 1995 would lapse. Such
provision was questioned. The Supreme Court held
that since excess credit could not have been
utilized for payment of the excise duty on any
other product, the unutilised credit was getting
accumulated. For the wutilization of the credit,
all wvestitive facts ~or necessary 1incidents
thereto had taken place prior to 16.3.1995. Thus
the assessees became entitled to take the credit
of the 1input instantaneously once the input 1is
received in the factory of the manufacturer of
the final product and the final product which had
been. cleared from the factory was sought to be
lapsed. The Supreme Court struck_ down -the rule
further _observing that 1f on the inputs the
assesseehad already paid the taxes on the basis
that when the goods are utilized in the
manufacture of further products as inputs thereto
then the tax on those goods getsadjusted which
are finished subsequently. Thus. a right had
accrued to the assessee on the date when they
paid the tax on the raw materials or the inputs
and that right would continue until the facility
available thereto gets worked ,out or until those
goods existed. We may also recall that in the
case of Dai TIchi Karkaria ©Ltd (supra) 1t was
reiterated that a manufacture obtains credit for
the excise duty paid on raw material to be used
by him in the production of an. excisable produce
immediately it makes the requisite declaration
and obtains an acknowledgment thereof. It 1is
entitled to use the credit at any time thereafter
when making payment of excise duty on the
excisable product.

32. As held by the Supreme Court in the case of

Chantamanrao (supra), the phrase "reasonable

restriction" connotes that the limitation imposed

on a person in enjoyment of the right should not

be arbitrary or of an excessive nature, beyond

what 1is required in the interests of the public.

Legislation which arbitrarily or excessively

invades the right cannot be said to contain the

quality of reasonableness and unless it strikes a

proper balance between the freedom guaranteed in

_ _ Article 19(1) (g) and the social control permitted

https://hcserwces.ecourts.gov.ln/hcs%\gfes/clause (6) of Article 19 , it must be held to
be wanting in that quality.



33. In the case of Om Kumar (supra), the Supreme
Court recognized the applicability of the
principle of proportionality in Jjudging the
validity of a provision on the touchstone of
reasonableness under Article 14 of the
Constitution. It was observed:

"53. Now under Art. 19(2) to (6),
restrictions on fundamental freedoms can
be imposed only by legislation. In cases
where such legislation 1is made and the
restrictions are reasonable yet, 1if the

concerned statute permitted the
administrative, authorities  to exercise
power or discretion while imposing

restrictions in individual. situations,
question  frequently arises whether a
wrong choice is made by the Administrator
for imposing restriction or «whether  the
Administrator has not properly balanced
the' fundamental right and the need" for
the restriction or whether he has imposed
the =least of the restrictions. or the
reasonable quantum of restriction etc. In
such ecases, the administrative action 1in
SUEBETOUNtry, ~iraiaeoury view, TiraSl to [Pe
tested on the principle of
"er@@0rtional 1 RTasd as it «WS¥Gonefin
the case of the main legislation. This,
in fact, is being done by our Courts.''

34. By no stretch of imagination, the restriction
imposed under sub-rule (3A) of rule 8 to the
extent 1t requires a defaulter irrespective of
its extent, nature and reason for the default to
pay the excise duty without availing cenvat
credit to his account can be stated to be a
reasonable restriction. It leads to a situation
so harsh and a position so unenviable that it
would be virtually impossible for an assessee who
is '‘trapped in the whirlpool to get out of his
financial difficulties. This is quite apart from
being wholly  reasonable, being irrational and
arbitrary and therefore, violative of Article 14
of the Constitution. It prevents him from
availing credit of duty already paid by him. It
also is a serious affront to his right to carry
on his trade or business guaranteed under Article
19(1) (g) of the Constitution. On both the counts,
therefore, that portion of sub-rule (3A) of rule
must fail.

_ _ 5. The situation can be looked at slightly
hups:/incservices.ecourts.gov-nicseicest o ot angle. With or without the provisions
of sub-rule (3A), liability to pay interest for

the default period as per sub-rule (3) of rule 8



continues. Sub-rule (3A) 1is basically a mechanism
for stringent recovery and does not create a new
liability unless this mechanism itself is
breached. In such a mechanism to provide for
withdrawal of CENVAT credit facility for paying
the duty borders to creating a penalty. Insisting
on an assessee in default to clear all
consignments on payment of duty would be a
perfectly legitimate measure. However, to insist
that he must pay such duty without wutilising
CENVAT credit which is nothing but the duty on
various inputs already paid by him would be a
restriction so harsh and out of proportion to the
aim sought to be achieved, the same must be held
to be wholly arbitrary and unreasonable. We may
recall,  the delegated legislature.in its wisdom
now dismantled this entire mechanism and instead
has ‘provided for penalty at the rate of 1% per
month on delayed payment of duty.

36. In the result, the condition contained in
sub-rule. (3A) of rule 8 for payment-.of duty
without =utilizing the cenvat credit till an
assessee pays the outstanding amount including
interest is declared unconstitutional. Therefore,
thewportion "without wutilizing the cenvat credit"
of sub-rule (3A) of rule 8 of the Central Excise
Rules, 2002, shall be rendered invalid.''

The relevant portion of Rule 8(3A) has been held to be ultra wvires by
the Gujarat High Court. We are 1in agreement with the reasoning of
the Gujarat High Court. We, however, would also like to add our view
as to why such a restriction imposed under sub-rule (3A) of Rule 8 of
the Central Excise Rules is totally untenable.

4. The availment of CENVAT credit is a right that accrues to an
assessee and denial of such credit can be made only by procedure
prescribed Dby the law. The implication of CENVAT credit and the
utilisation thereon has been clearly highlighted by the Supreme Court
in paragraph-17 of the judgment in Collector of Central Excise, Pune
v. Dai Ichi Karkaria Ltd., 1999 (112) E.L.T.353 (SC), and it reads as
follows: -

''"17. It is clear from these Rules, as we read

them, that a manufacturer obtains credit for the

excise duty paid on raw material to be used by

him in the production of an excisable product
immediately it makes the requisite declaration

and obtains an acknowledgment thereof. It 1is

entitled to use the credit at any time thereafter

when making payment of excise duty on the

excisable product. There 1is no provision in the

Rules which provides for a reversal of the credit

_ _ b the excise authorities except where it has
hitps://hcservices.ecourts.gov.in/hcsgpuces) illegally or irregularly taken, in which
event 1t stands cancelled or, if utilised, has to

be paid for. We are here really concerned with



credit that has been wvalidly taken, and its
benefit is available to the manufacturer without
any limitation in time or otherwise unless the
manufacturer itself chooses not to use the raw
material in its excisable product. The credit is,
therefore, indefeasible. It should also be noted
that there is no co-relation of the raw material
and the final product; that is to say, it is not
as i1f credit can be taken only on a final product
that 1s manufactured out of the particular raw
material to which the credit is related. The
credit may be taken against the excise duty on a
final product manufactured on the very day that
it becomes available.”

(emphasis supplied)

5. It is not the case of the Department in this batch of writ
petitions that the petitioners-assessees have illegally or
irregularly taken the CENVAT credit. It is to be mentioned herein
that sub-rule (1) of Rule 8 provides for the manner of payment of
duty on the goods removed from the factory or  the warehouse as
provided thereunder. Sub-rule (2) of Rule 8 extends the benefit of
duty to the third party purchaser, who buys the excisable goods
removed by the assessee and such goods are deemed to have suffered
duty of excise. Under sub-rule (3) of Rule 8, interest is liable to
be paid on the outstanding amount, if the assessee fails to pay the
duty by the due date. In contradiction to. this procedure, sub-rule
(3A) of Rule 8 provides that in default =of ' the payment of duty
beyond thirty days from the due date as prescribed under sub-rule
(1), notwithstanding anything contained in sub-rule (1) and sub-rule
(4) of Rule 3 of CENVAT Credit Rules, 2004, the assessee 1is bound to
pay excise duty at the time of removal without utilizing the CENVAT
credit till the date the assessee pays the outstanding amount
including interest thereon. The right to pay duty by utilising the
CENVAT credit that had accrued cannot be defeated, unless it is a
case of illegal or irregular credit (See. the decision of the Supreme

Court in Dai Ichi Karkaria Ltd., referred supra). To that extent, we
find this sub-rule (3A) arbitrary and therefore violative of Article
14. The right that has accrued to an assessee by way of CENVAT

credit, that is duty paid on the inputs, cannot be taken away under
a rule, which only provides for the manner and method of payment of
duty and for levying of interest, if there is a default. The object
of the term “without utilizing the CENVAT credit'' would run counter
to the scheme of availment of the CENVAT credit on the duty paid
inputs. It is a legitimate right that has accrued to an assessee and
that cannot be denied arbitrarily under the ©provision under
challenge. We, therefore, have no hesitation to concur with the
reasoning of the Gujarat High Court that Rule 8(3A) is ultra vires of
Article 14 on the ground of arbitrariness.

6. Now coming to the challenge to the proceedings initiated by

the Department by invoking Rule 8(3A) of the Central Excise Rules,

2002 and the consequential orders passed by the original authority or
hups:/incservices,eepUs aPLVACSeieeS o rity, as the case may be, in demanding duty along with
interest, the Gujarat High Court in the case of Precision Fasteners

Ltd., v. Commissioner of Central Excise, 2014-TIOL-2211- HC-AHM-CX,



has held as follows:-
''4. When the statutory basis for issuance of a
show cause notice and raising tax demand is
knocked down, the very proceedings would have to
be struck down.

5. Learned counsel Shri 0Oza for the revenue,
however, submitted that during the pendency of
this petition, the adjudicating authority passed
the final order which has not been challenged.
He drew our attention to the later portion of the
said decision 1in case of Indsur Global Ltd.
(supra) 1in which this Court even while striking
down the portion of Sub Rule (3A) of Rule 8, did
not disturb the "orders passed by the revenue
authorities as upheld by the Tribunal, since such
dispute had achieved finality. Counsel would urge
that’ in  the present case also the same course
should be adopted.

6. In  our opinion, however, there ~is wvital
difference between the two sets of facts. In the
present ~case, the petitioner had raised the
challenge to the statutory provisions even before
the adjudicating authority had _taken-—a final

decision. He had, along with rule, also
challenged the show cause notice. .In the case of
Indsur~ Global Ltd. (supra) the -petitioner had

unsuccessfully challenged the order of the
adjudicating authority. The appeal was dismissed
by the Commissioner on the ground of delay beyond
his power to condone. The Tribunal had dismissed
further appeal on the ground of gross delay of
three years in preferring the appeal before the
Tribunal as also on the ground that in any case
the Commissioner was right in not entertaining
the appeal of the assessee which was presented
along with the application for condonation of
delay after the maximum period which the
Commissioner could have condoned. It was in this
background the Court held that the 1issues which
are closed cannot be reopened. It-was noted that
there were other  proceedings’' between the same
assessee and department pending at various stages
on same issue. It was, therefore, provided that
the particular order in challenge would not be
disturbed but that the benefit of declaration of
invalidity of the rule would be available to the
petitioner in other pending proceedings.

7. In view of such clear distinction in facts,

the modus adopted in the said case in case of

_ ~ Indsur Global Ltd., (supra) cannot be applied in
hups:/incservices.ecourts.gov.infcseryiees/ o sent case. The impugned tax demands and
show cause notice are set aside. Resultantly, all

subsequent actions, if any, taken Dby the



department would be set at naught. Petition is
allowed. Rule is made absolute accordingly.''

7. In the light of the aforesaid judgment of the Gujarat High
Court, to which view we are agreeable, all the proceedings initiated
by the Department in respect of the respective assessees, invoking
the said rule by demanding duty along with interest by denying the
benefit of CENVAT <credit have to Dbe necessarily set aside.
Accordingly, the impugned proceedings are set aside. In the result,
all the writ petitions are allowed. Consequently, M.P.Nos.l of 2009,
1 of 2010, 1 of 2011, 1 of 2012 & 1 of 2013 are closed. However,
there is no order as to costs.
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