IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 24.11.2015
CORAM:
THE HONOURABLE MR.JUSTICE R.MAHADEVAN

WP.Nos.18282 to 18287/2015
and
MP.Nos.1l to 1/2015

1.M/s.Ramesh Conductors P. Limited
represented Dby its . Director P. Ramkumar
Salem - 636 404.
..... Petitioner — WP.18282 and 18283/15

2.M/s.Jayashree Cables and Conductors P Limited
represented by-its Managing Director P.Ramkumar
Salem 636404.
...... Petitioner - WP.18284 and 18287/15

3,M/s.Ram Conductors and Transformer P Limited
represented by its Director P.Ramkumar
Salem 636404.
...... Petitioner-WP.18285 and 18286/15

Vs

1.M & SE Facilitation Council (Micro & Small Enterprises)
represented by its Chairman, Chennai-28.

2.MSEFC (Micro & Small Enterprises Facilitation Council)
represented by the Zonal Officer, Coimbatore Region/

General Manager, District Industries,

Coimbatore-1. ...*Respondents 1 and 2 in all WPS

3.TANTRANSCO, represented Dby Chief Engineer,
Chennai-2. ...*3rd Respondent in W.P.No.18282,
18285 and 18287/15

*TANGEDCO
represented by its Chief Engineer
Chennai-2 ...3rd Respondent in W.P.18283,
18284 and 18286/15
Prayer:—- These Writ petitions are filed under Article 226

of the Constitution of India for the relief as stated therein.
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For Petitioner : Mr.N.L.Rajah
in all WPS

For Respondent : Mr.V.Viswanathan-R3
in all WPS

COMMON ORDER

The Writ Petitions are filed to issue a Writ of
Certiorarified Mandamus, calling for the records of the 1st
Respondent, in Order Nos.M&SEFC/CBER/22/2015,
M&SEFC/CBER/23/2015,M&SEFC/CBER/25/ 2015, M&SEFC/CBER/21/2015,
M&SEFC/CBER/24/2015, M&SEFC/CBER/20/ 2015 dated 17.02.2015 and
quash the same and to direct the 1st Respondent to refer the
claims, dated 27.09.2013, 22.1172843 of . the Petitioners
respectively, to Arbitration in accordance with the provisions
of Section 18(3) of the MSMED Act.

2. The case of the Petitioners is as follows:-—

a.The petitioner a Micro, Small and Medium Enterprise and
is governed by the Micro, Small and Medium. Enterprises
Development Act, 2006 (herein after called as the MSMED Act),
which was enacted with a view to provide for facilitating the
promotion, development and for enhancing the competitiveness
of Micro, Small and Medium Enterprises. -The assent of the
President has been received on 16.6.2006 and was brought into
effect from 2.10.2006 in terms of Section .1 (2) of the said
Act. The object..of the Act is that in most..developed and
developing countries, it is necessary that in India too, the
concerns of the entire small and medium-enterprise sectors are
addressed and ‘the sector idis provided  with 'a single legal
framework. As per Section 26 of the said Act, the State
Government 1s entitled to appoint such officers and employees
for the purpose of the Act. The State Government has also
framed rules known as the Tamil Nadu Micro and Small
Enterprises Facilitation Rules, 2006 and has published the
same in the Tamil Nadu Government Gazette dated 8.12.2006. The
1st Respondent is established under Rule 3 in terms of Section
20 of the MSMED Act, 2006.

b. The petitioner Enterprise has been engaged in the
business of supplying  ACSR, AAAC and transformers to
TANTRANSCO. On account of the belated payment by TANTRANSCO
for the supply made by the petitioner, they are entitled to
recelive an 1nterest amount of Rs.18,71,910/-. Interest on
delayed payment to MSME's 1is a right guaranteed under the
MSMED Act. Therefore, a reference under the provisions of the
MSMED Act was made on 27.9.2013 against the Chief
Engineers/Transmission of TANTRANSCO before the first
respondent, seeking the above said amount. Section 15 of the
Act is the provision that has clothed the petitioner with the
right to file the petition before the first respondent. Under
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payment on or before the date agreed upon by him and supplier
in writing or where there 1s no agreement in his behalf,
before the appointed day. Section 15 also casts an obligation
on the buyer to pay compound interest on delayed payments.
After the case had been instituted, it went through several
stages of litigation and was ultimately decided in favour of
the third respondent, wherein the first respondent Council
held that it was not fair on the petitioner to claim interest
at this belated stage. There appears to be no further reasons
to support the impugned order. The order has been passed on
17.2.2015. The process followed by the Council and the manner
in which the entire process was handled 1is 1in complete
violation of the provisions. of the MSMED Act and therefore,
the impugned order is invalid and non est in law. A bare
perusal of the order clearly brings to light the fact that the
order is neither in conciliation nor an Arxbitration award
passed 1in accordance with Section 18 of 'the MSMED Act. A
perusal of the provision makes it clear that, 1f it were an
order 1in conciliation, the council can record a settlement
between the parties or may record that the settlement has been
reached. On' the other hand, 1f it is an arbitration award, it
has to be on stamp paper and must Dbe signed by all the
arbitrators.

3.Further, 1f it were to be adjudicated as an arbitration
dispute, it should only be adjudicated by..an odd number of
arbitrators. In wviolation of these norms, the order has been
passed pursuant to hearing by four officers of. the Council.
The petitioner Enterprise had chosen ghe process of
conciliation as a first step as per Section 18(2) of the
MSMED Act. The provisions of the Arbitration and Conciliation
Act 1996, with regard to conciliation are to be strictly
observed Dby the first respondent. The provisions were not
followed by the facilitation Council. Section 73 of the
Arbitration and Conciliation Act speaks about the manner in
which the settlement 1is +to be arrived at in conciliation
proceedings which can only be done either through settlement
or through a party asking: for+- the ©proceedings to be
terminated. The concept of an order denying a right to a
particular party in a conciliation proceeding is beyond the
scope of conciliation and the first. respondent by doing so has
acted in excess of its ' jurisdiction.; The mandate of the first
respondent, as ‘with regard to conciliation was to merely look
into the aspect of whether the conciliation was successful or
not. On its failure, the Council has to refer the matter to
arbitration as per Section 18(3) of the MSMED Act, and is not
authorized to grant an order rejecting the petitioner's claim.
This itself goes against the very grain and purport of the
act, which  unequivocally envisages an arbitration and
conciliation proceeding and only that. Till date, no order has
been passed by the first respondent regarding the fact that
conciliation has failed and then referring the matter to
arbitration. Due to the clear inaction on the part of the
https:/ihcservicedecdimdgoifieRRRdent, the petitioner had no choice but to send a



detailed representation to the first respondent, detailing the
aforementioned points and had made a request towards referring
this matter to arbitration. The representation was sent by the

petitioner on the 25% of April 2015 and till date there has
been no reply to the same, nor any action taken towards the
actualization of the same. The impugned order dated 17.2.2015,
bearing No.M&SEFC/CBER/22/2015 is completely without
jurisdiction and the authorities have no manner of authority
to pass the said order. Hence, this Writ Petition has been
filed for the relief as stated above.

4. The Respondents filed a counter affidavit, wherein it
is averred as follows:-

a. The reference made by the petitioner before the M & SE
Facilitation Council ditself 1is not maintainable under the
MSMED Act, as there is no specific provisions available in the
Act, to claim only interest after having received the entire
principle amount from the buyer. After the reference made by
the petitioner under Section 18 of the Act, the council has
issued notice to the third respondent and fixed ‘a date for
hearing, on 19.11.2013. On the said date, the petitioner was
represented by its - Manager and on the side of the respondent,
no one was represented. On that first hearing ' itself, the
manager represented by the petitioner company has admitted
that the company has received the entire principle amount from
the buyer and-on the date of marking reference, there was no
payment due. The case was adjourned to 14.10.2014 and on that
day the respondent was represented by its counsel, but there
was no representation from the petitioner. When the council
made a query as to whether there .is any possibility of
amicable settlement of the c¢laim amount, by way of mutual
negotiations between the petitioner and the respondent, the
counsel for the respondent has represented that there 1is no
such possibilities since because all the payments have Dbeen
already made and there is no due, and now the petitioner 1is
coming up with a reference to claim interest calculated as if
the payment has been delayed and also he informed the council
that the reference itself 1s bad in law, as there 1is no
specific provision available in the Act to claim interest even
after receipt of the entire payment from a buyer 'and on that
grounds a counter affidavit has also been filed by the
respondent counsel.

b. On the next hearing held on 17.2.2015, the petitioner
was represented Dby 1ts Director and the respondent was
represented by Assistant Executive Engineer and their counsel.
Since there was no possibility of any amicable settlement, the
council have themselves conducted the case and heard both
sides and also given opportunities to the petitioners company
to prove their contention that there is a payment of interest
by the respondent to another company and based on the
documents furnished by the petitioner's representative, the
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Then, the council, based on the claim made under the reference
under Section 18 of the Act, by the petitioner and the counter
filed by the respondent, has categorically found that the
claim made under reference Dby the ©petitioner is not
maintainable and rejected the same. The first respondent has
conducted the process of considering the reference under
Section 18 by following the provisions of MSMED Act and passed
an award in accordance with Section 18 of the MSMED Act. On a
perusal of the order passed by the council, it can be seen
that all opportunities have been given to both the sides and a
considered order has Dbeen passed by the council. It 1is
incorrect to state that the council has not followed the
procedure made out under Section 18 of the MSMED Act. The
reference made by the petitioner was processed under the

procedures contemplated under Section 18 of the MSMED Act and
Arbitration and Conciliation Act and final orders passed has
become an award passed under an Arbitration. If at all either
one of the party in proceedings is aggrieved by that order, an
appeal can be made as provided under Section 19 of the MSMED
Act, for setting aside the decree, award or-order, wherein, it
is categorically stated that no application for setting aside
any decree, award or other order shall be entertained by any
court, unless the appellant has deposited with it 75% of the
amount in terms of the decree, award or order as the case may
be. Since the oxder passed by the council adopting the
procedures contemplated under the Arbitration Act, it will be
treated as an award passed under an Arbitration. As such, the
aggrieved party can prefer an appeal against the award passed
by the Arbitration under Section 34 of the Arbitration and
Conciliation Act, 1996, which provides that an Arbitral award
made by an Arbitral Tribunal may be set. aside by the court on
an application made Dby the aggrieved party. The petitioner
having made a reference to the first respondent council
purportedly under Section 18 of the MSMED Act, 2006, 1is
estopped to aver that the impugned order was without
jurisdiction. The council has passed the impugned order in
accordance with law. As such the petitioner is not entitled to
challenge the same. Hence, none of the grounds raised in the
Writ Petition are tenable. Moreover, the reference 1is not
maintainable at a distant point of time as well. The
petitioner who “is aggrieved of the. final order passed by the
council ought to have preferred an jappeal against the order
under Section 34 of the Arbitration and Conciliation Act, but
the petitioner has wrongly approached this Court . It 1is
settled law that when there is a appellate remedy available,
approaching the writ jurisdiction is not maintainable. In such
circumstances, this Writ Petition is liable to be dismissed.

4A.Heard the learned counsel for the petitioner and the
learned counsel for the third respondent.

5.The learned counsel for the petitioners has contended
that the impugned order 1is bad in law as it was passed in
hitps:/ihcsenviceSRXGRSv. iHeseliy Jurisdiction of the first respondent and it



was completely at wvariance with the provisions of the
MSMED Act, 2006.

6.The learned counsel has submitted that the first
respondent, as per the provisions of Section 18 of the Act,
should have conducted the <conciliation proceedings by
following the provisions relating to conciliation under the
provisions of the Arbitration and Conciliation Act, 199¢,
and if no settlement 1is reached amicably, then he should
have referred the matter to Arbitration and such kind of
procedure has not been followed.

7.Further, the 1learned counsel has argued that even
assuming for the sake of argument that the respondent himself
had conducted the arbitration, but a perusal of the order
would reveal that no arbitration was 'conducted as per the

procedures laid ~down in the Arbitration and Conciliation
Act, 1996.

8.The learned- counsel vehemently contended that the
provisions 0of ‘Section 18 provides, firstly,. for _conciliation

and then secondly for arbitration, whereas a perusal of the
order passed- by the first respondent reveals nothing, whether
it was passed under the conciliation proceedings _or under the
arbitral proceedings and in Fshewrt, it is nothing but a
non-speaking order.

9.In support of his contention, he has relied on the
following decisions:-

a. Narayan Prasad Lihia VS Nikunj Kumar Lohia and
others (AIR 2002 SC 1139).

b. S.Kanyalal wvs. Union of India and others (AIR 1990
Andhra Pradesh 1)

10.0n the other hand, the learned counsel appearing for
the third respondent has submitted that having received the
principal amount, the petitioner cannot make any claim for
interest and - therefore, the very - reference to the Council is
not maintainable.

11.The learned counsel has submitted that as there was

no possibility for any amicable settlement, the Council
themselves have conducted the case and after affording of
an opportunity to both the parties, the reference was

rejected Dby the Council, thus, the first respondent has
conducted the arbitration and passed an award in accordance
with the provisions of Section 18 of the MSMED Act.

12.The 1learned counsel has argued that when the
reference made by the petitioner was disposed of as per the
htps:/ihcsenvicePdeQARE R RS templated under the provisions of Section 18 of



the MSMED Act and the Arbitration and Conciliation Act and
when the final order was passed, it has become an arbitral

award and if any party 1is aggrieved by that award, he can
very well prefer an appeal under Section 19 of the MSMED Act,
except the supplier being the appellant, after depositing

75% of the award amount.

13.I have considered the aforesaid submissions and perused
the materials available on record.

14.1t is manifested from the records relating to
W.P.No.18282 of 2015 that the petitioner is engaged in the
business of manufacturing Transformers, ACSR Conductor, AAA
Conductors. As per the terms and conditions, the third
respondent has to make 95% of the payment to the petitioner
after 45 days from the date of receipt of the materials at
site in good condition. In spite of repeated reminders
and personal approaches, the third respondent. failed and
neglected to / make the payment to the petitioner. As per the
terms and conditions, the third respondent is liable to pay
a sum of Rs.80,82,727/- at the rate of 27% for the delayed
period from - the due date for payment, 1i.e.y 45 days from
the date of receipt of materials at site in good condition.

Under these- cilircumstances, the petitioner: has @ made a
reference ' under Section 18 of the MSMED Act, 2006.

l4a.At this
juncture, iz WEFS—" hetter® o refer to the provisions of

Section 18 of~the MSMED Act, which reads as _under:-

"18. Reference to Micro and Small
Enterprises Facilitation Council.-—
(1) Notwithstanding anything contained in any
other law for the time being in force, any party
to a dispute may, with regard to any amount due
under section 17, make a reference to the Micro
and Small Enterprises Facilitation Council.
(2) On receipt of a reference under sub-section

(1), the Council shall either itself conduct
conciliation in the matter or seek the
assistance of any institution or centre

providing alternate dispute resolution services
by making a reference to such an institution or
centre, for conducting conciliation and the
provisions of sections 65 to 81 of the
Arbitration and Conciliation Act, 1996 (26 of
1996) shall apply to such a dispute as if the
conciliation was initiated under Part III of

that Act.
(3) Where the conciliation initiated under sub-
section (2) is not successful and stands

terminated without any settlement between the
parties, the Council shall either itself take up
https://hcservices.ecourts.gov.iFipc@ervféé%lspute for arbitration or refer to it any



institution or centre providing alternate
dispute resolution services for such arbitration
and the ©provisions of the Arbitration and
Conciliation Act, 1996 (26 of 1996) shall then
apply to the dispute as if the arbitration was
in pursuance of an arbitration agreement
referred to in sub-section (1) of section 7 of
that Act.

(4) Notwithstanding anything contained in any
other law for the time being in force, the Micro
and Small Enterprises Facilitation Council or
the centre providing alternate dispute
resolution services shall have jurisdiction to
act as an Arbitrator or Conciliator under this
section 1in ~a dispute between the supplier
located within its Jjurisdiction .and . a buyer
located anywhere in India.

(5) Every -reference made under this  section
shall be-decided within a period of ninety days
from the date of making such a reference."

15.Based on the provisions of Section 18
(1), =the "petitioner has made a=mreference
claiming interest to the tune of
Rs. 30,2 i .

16.In this® regard, the contention of the learned counsel
for the third respondent that when the principal amount had
already been paid by the third respondent, no reference can
be made under Section 18°(1) § ok The Act to claim interest
alone and therefore, the reference is-not sustainable cannot
be accepted for the reason that ol ) Section 18(1), it 1is
clearly stated that any ‘party to a dispute may, with

regard to any amount due under Section 17, make a
reference to the Micro and Small  Enterprises Facilitation
Council.

17.Section 17, which deals with "Recovery amount due" ,
reads as under:-

"17. Recovery of amount due.—For any. goods
supplied or services rendered by the supplier,
the buyer shall be liable to pay the amount with
interest thereon as provided under section 16."

18.This Clause seeks to make the buyer 1liable to pay
the amount with interest thereon as provided under Section
16 for goods supplied or services rendered by the
supplier.

19.Section 16 contemplates, "Date from which and rate at
which interest 1is payable.—Where any buyer fails to make

hitps:/Ihcservice PRNMERTinnQdnicssne  amount to the supplier, as required under



section 15, the buyer shall, notwithstanding anything
contained in any agreement between the buyer and the supplier
or in any law for the time being in force, be liable to pay
compound interest with monthly rests to the supplier on that
amount from the appointed day or, as the case may be, from the
date immediately following the date agreed upon, at three
times of the bank rate notified by the Reserve Bank."

20. This clause seeks to specify the date from which
and the rate at which interests will be payable by the
buyer to the supplier in case of the former failing to
make payments of the amount to the supplier, as required
under Section 15.

21.Section 15 speaks about the, "Liability of the buyer
to make payment", which reads as under:-

" . Liability of buyer to ‘make “payment.—
Where / any . supplier, supplies any goods or
renders any services to any buyer,. the buyer
shall 'make payment therefor on or before the
date agreed upon between him and the supplier in
writing or, where there is no agreement in this
behalf, before the appointed day: Provided that
in no case the period agreed upon between the
supplier and- the buyer 1in writing shall exceed
forty-five days from the day of acceptance or
the day-of deemed acceptance."

22.This clause seeks to specify the liability of
buyer of goods and services from . -a supplier to make
payment therefor on or before the date agreed upon between
the two parties SISINh e T 1T G or, where there 1is no
agreement in this behalf, before the appointed day. The
proviso to this clause seeks to limit the period agreed
upon between the supplier and the  buyer in writing to

forty-five days from the day of acceptance or the day of
deemed acceptance.

23.S5ection 2 (b) of the Act, says about what 1is
"appointed day™-.
"2(b). "appointed day" means the day
following immediately after the expiry of
the period of fifteen days from the day of
acceptance or the day of deemed acceptance
of any goods or any services by a buyer

from a supplier."”

Explanation - For the purposes of this
clause :-

4 " " -
https://hcservices.ecourts.gov.ir‘/ﬂcgervicgg/le day of acceptance means :



(a) the day of the actual delivery of goods

or the rendering services; or

(b) where any objection is made in writing
by the buyer regarding acceptance of goods
or services within fifteen days from the day

of the delivery of goods or the rendering of
services, the day on which such objection is
removed by the supplier;

(1i) "the day of deemed acceptance" means,
where no objection is made 1in writing by the
buyer regarding acceptance of goods or
services within fifteen days from the day of
the delivery of goods or' the .  rendering of
services, the day of the actual @ delivery of

goods or.the rendering of services;

24.A plain reading of the above provisions of Sections
15 to 18 and Section 2 (b) would reveal that, the petitioner
is entitled to make a reference to the Council under
Section 18(1) of the MSMED Act, to claim interest from the
third respondent and therefore, it cannot ~“be contended that
the reference itself 1is not maintainable.

25.0nce the reference is made, it 4ds the duty of the
Council to conduct cohgiiirat i-bh by itself or seek the
assistance 'of “any institution or <centre providing alternate
dispute resolution services by making a reference to such an
institution or centre, for conducting conciliation and the
provisions of sections. .65 to 81 of. the Arbitration and
Conciliation Act, 1996 (26 of 1996) -shall apply to such a
dispute as if the conciliation was initiated under Part III of
that Act.

26.Sub-Section 2 of Section 18 clearly says that on
receipt of the reference, the Council shall conduct the
conciliation proceedings ~either by itself or by any other
institution or centre as stated in the provision applying
the provisions of Sections 65 to 81 of the Arbitration and
Conciliation-Act, 1996.

27.A perusal of the order of the first respondent
reveals that the Council had ~ not conducted any
conciliation proceedings either by itself or as stated in
sub-section 2 of Section 18 applying the provisions of
Sections 65 to 81 of the Arbitration and Conciliation
Act, 1996.

28.The provisions of Sections 65 to 81 of the Arbitration

and Conciliation Act, deals with, Submission of statements

to conciliator, Conciliator not bound by certain enactments,

Role of conciliator, Administrative assistance, Communication
htps:/ihcsenviceDEHNESinnc&RRGL L 1ator  and parties, Disclosure of information,



Cooperation of parties with conciliator, Suggestions by
parties for settlement of dispute, Settlement agreement,
Status and effect of settlement agreement, Confidentiality,
Termination of conciliation proceedings, Resort to arbitral
or Jjudicial proceedings, Costs, Deposits, Role of
conciliator in other proceedings and Admissibility of
evidence 1in other proceedings, respectively.

29 .Nowhere in the order, this Court finds the
application of the above provisions for conducting the
conciliation proceedings. When sub-section 2 of Section 18
clearly specifies the application of the provisions of

Sections 65 to 81 of the Arbitration and Conciliation Act,
for conducting the conciliation proceedings,in the absence of
any whisper about the application of the above provisions,
the inevitable _conclusion is that no conciliation
proceedings was conducted by the Council ' and the order was
passed by the ‘first respondent in total violation of sub-
section 2 of / Section 18 of the MSMED Act.

30.Then, Sub-section 3 of Section 18 says that where
the conciliation initiated under sub-section (2) is not
successful  and stands terminated without™ any settlement
between the parties, the Council shall either itself take up
the dispute for arbitration or refer to it any institution or
centre providing alternate dispute resolution services for
such arbitration and the provisions of the Arbitration and
Conciliation Act, 1996 (26 of 1996) shall then. apply to the
dispute as' if the arbitration was in pursuance of an
arbitration "agreement referred to 1in sub-section (1) of
section 7 of that Act.

31.A plain reading of sub-section 3 of Section 18 shows
that if the conciliation proceedings is not successful and
stands terminated without any settlement between the parties,
then the Counsel either itself take wup the dispute for

arbitration or refer it to any institution or centre for
arbitration.
32.As already discussed above, a perusal of the order

of the first respondent, would show:  that. neither conciliation
proceedings had been conducted nor recorded the settlement
between the 'parties or termination ;0f the conciliation
proceedings.

33.In the event of termination of conciliation
proceedings without any settlement between the parties, the
Council shall either itself take up the dispute for
arbitration or refer to it any institution or centre providing
alternate dispute resolution services for such arbitration and
the provisions of the Arbitration and Conciliation Act, 1996
(26 of 1996) shall then apply to the dispute as if the
arbitration was 1n pursuance of an arbitration agreement

mmMMwaWwé&&ﬁﬁﬁﬁﬁmgﬂm&@ sub-section (1) of section 7 of that Act.



34 At this Jjuncture, it 1is pertinent to refer to the

provisions relating to Arbitration as there is a clear
mandate in sub-section 3 of Section 18 of the Act to conduct
the arbitration proceedings as per the provisions of the

Arbitration and Conciliation Act, 1996.

35.Chapter II to VII in the Arbitration and Conciliation
Act, deals with, Arbitration Agreement, Composition of
Arbitral Tribunal, Jurisdiction of Arbitral Tribunals, Conduct
of Arbitral Proceedings, Making of Arbitral Award and
Termination of Proceedings and Recourse against Arbitral
Award, respectively.

36.The provisdions «.of+« Sections 7 to 34 deals with,
Arbitration Agreement, Power to refer parties to
arbitration where there is an arbitration agreement,
Interim measures etc. oy W Ce == Number of arbitrators,

Appointment of arbitrators, Grounds of challenge, Challenge
procedure, Failure or impossibility to act, Termination of

mandate and ‘substitution of arbitrator, Competence of
arbitral Tribunal to rule on its Jjurisdiction, Interim
measures ordered. by arbitral Tribunal, Equal treatment
of parties, Determination of rules of procedure, Place of
arbitration, Commencement of arbitral proceedings, Language,
Statements of claim and defence, Hearings and written
proceedings, Default of a party, Expert appointed by
arbitral Tribunal, Gol e assistance in taking evidence,
Rules applicable to substance ©it dispute, Decision
making by panel of arbi raEons’, Settlement, Form and

contents of " arbitral _—award, Termination | of @ proceedings,
Correction and interpretation of award; additional award and
Application for setting aside arbitral award, respectively.

37.A scrutiny of the order passed by the first respondent
would reveal that no provisions of the above sections of the
Arbitration and Conciliation Act, 1996 - have been applied for
conducting the arbitration, even though the sub-section 3 of
Section 18 has specifically stated that the provisions of
the Arbitration and Conciliation Act, shall be applied for
conducting the arbitration-.

38.A the perusal of the order in the light of the above
provisions would clearly reveal that the order was passed
in total negation of sub-sections 2 and 3 of Section 18
and therefore, it cannot be construed that either an order
was passed under sub-section 2 of Section 18 or an award
was passed under sub-section 3 of Section 18 of the Act.

39.That apart, even if the order is speaking itself,
then the petitioner could not have any grievance over the
order, whereas, since the order is totally a non-speaking
order, the petitioner has come forward with this writ
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40.Under these circumstances, this Court is of firm view
that, as rightly contended by the learned counsel for the

petitioner, since the order passed by the first respondent
cannot be construed as the order passed under sub-section 2 of
Section 18 or an award passed under Section 3 of Section

18 of the MSMED Act, the matter has to be remitted Dback to
the first respondent for fresh consideration.

Accordingly, the writ petitions are allowed setting
aside the orders of the first respondent. The matters are
remitted back to the first respondent to decide the matters
afresh, first, as per sub-section 2 of Section 18 and in the
event of termination of conciliation proeceedings, then as per
sub-section 3 of Section 18 of the MSMED Act Dby following
the provisions of the Arbitration and Conciliation Act, 1996
as has been stated in the provisions of Section 18 itself,
after affording reasonable opportunities to both the parties,
within a period of ninety days from the date of receipt of a

copy of this order. However, there will be no order as to
costs. Connected M.Ps. are closed.
sSd/

ASSISTANT REGISTRAR (CS—-IV)
Dated: 8.12.2015

*Corrected as per being metnioned
order of this court dated 10.6.2016
made in W.P.No.18282 to 18217/15
sd/
Assistant Registrar
Dated: 17.6.2016
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SUB-ASSISTANT REGISTRAR
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To:

1. The Chairman,
M& SE Facilitation Council,

(Micro & Small Enterprises) To be substituted to

Mandaveli, Chennai - 28. he order already
espatched on

2. The Zonal Officer, .12.2015

MSEFC, (Micro & Small Enterprises
Facilitation Council)

Coimbatore Region/General Manager,
District Industries, Coimbatore - 1.
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3. The Chief Engineer,
TANTRANSCO, No.144, Anna Salai,
Chennai - 2.
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co-ca
JD 09/12/2015

kk 17/6

https://hcservices.ecourts.gov.in/hcservices/



