IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 04.11.2015
(Reserved on 23.06.2015)
Coram

The Hon'ble Mr. Justice T.RAJA

W.P. Nos.16475 to 16481 of 2015
M/s.SI Media Polytech,
Rep. By its Proprietor,

Mr.S.Yuvaraj,No.50, I Floor,
Market Street,Nellithope,

Puducherry - 5. ... Petitioner in all W.Ps
S

The Assistant Commercial Tax Officer - I,

Commercial Taxes Department,

Puducherry. ... Respondent in all WPs

Common Prayers- Petitions filed 'under Article 226 of the

Constitution of. India praying to issue Writ of  mandamus to
direct the respondent to accept the “C” forms filed along with
representation @ dated 29.05.2015 for the assessment years
CST/2007-2008, CBT/2008x20094 CST/28095-2011, CST/2010-2011,
CST/2011-2012, €ST/2012-2013, CST/2013-2014 and to issue any
further direction.

For petitioner
in all the petitions .. Mr.P.R.Kumar

For Respondent in all .. Mrs.N.Mala, AGP (Pondy)
the petitions

COMMON ORDER

Since the facts leading-to all the writ petitions are
one and the same, they are disposed of by this common order. In
all these Writ Petitions, the petitioner/Ms.SI Media Polytech,
who are the registered dealer under the provisions of Puducherry
Value Added Tax Act and Central Sales Tax Act, 1956, have filed
the present writ petitions seeking a direction to the respondent
to accept the “C” forms filed by them along with representation
dated 29.05.2015 for the assessment years CST/2007-2008,
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CST/2008-20009, CST/2009-2010, CST/2010-2011, CST/2011-2012,
CST/2012-2013, CST/2013-2014.

2. For Dbetter appreciation, facts leading to the
filing of W.P.No.16475 of 2015 are stated below:

During the year 2007-08, the petitioner Media effected
inter-State sales to wvarious buyers and reported total and
taxable turnover of Rs.14,01,940/- and Rs.14,01,940/-
respectively. Thereafter, though the respondent has accepted
the turnover reported by the petitioner Media, they have adopted
higher rate of tax at 12.5% vide their proceedings dated

27.02.2015 for want of Form 'C'. Therefore, it is the grievance
of the petitioner that since they could not obtain Form C from
other State Dbuyers inspite o0of several sending several

reminders, they.were unable to file it before the respondent.
Thereafter, on getting the Form C, the petitioner, by invoking

Section 12(7) of ~the Central Sales Tax (Registration and
Turnover) Rules, 1957, filed the same for a turnover of
Rs.6,66,247/- along with representation dated 29.05.2015
requesting /the respondent to pass revision order. However, the

respondent 'refused to pass the revision order-

g. Learned counsel appearing -for the petitioner
submitted that in an identical circumstances, the Commissioner
of Commercial Taxes, Chennai, issued a circular dated

01.02.2000," by stating that instead of driving the assessee to
go on appeal for reopening and considering the “C” Forms filed
at the time 0of hearing the appeal, the Assessing Officer
themselves may reopen the cases admitting the new “C” Forms and
passing the revised ‘assessment order upon verifying the
correctness and genuineness of the same. While such being the
scenario, the action of the respondent in not passing the
revision order 1is arbitrary and illegal, besides it 1is also
against the ratio laid down by the Full Bench of this Court in
the case of State of Tamil Nadu v. Arulmurugan and Company (CDJ
1982 MHC 132). With these submissions, he prayed for allowing
the writ petition.

4. Per contra, learned Additional Government Pleader
(Pondy) appearing for the respondent submitted that the writ
petition is not maintainable, as -the assessee / writ petitioner
has invoked this Jjurisdiction despite the availability of an
equally efficacious alternative remedy of filing an appeal. It
is further submitted that though the Government of Puducherry
granted extension of time limit for filing Form C for the year
2007-2008 till 30"" November, 2008, the petitioner Media has not
utilized the same for filing Form C.
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5. Heard the learned counsel appearing on either side
and perused the materials placed before this Court.

6. Given the facts and circumstances of the case, it
is relevant to extract Section 12(7) of the Central Sales Tax
(Registration and Turnover) Rules, 1957, which is reproduced
hereunder:

“Rulel2. (7) - The declaration

in Form 'C' or Form 'F' or the certificate in

Form 'E-1' or Form 'E-II' shall be furnished

to the prescribed authority within three

months after the end of the period to which

the declaration or the certificate relates:

Provided' that /if+ the. prescribed
authority is satisfied that the person
concerned: was .prevented by sufficient cause
from furnishing such declaration or
certificate within the aforesaid time;, that
authority may allow such declaration or
certificate to be furnished within such
further time as that authority may permit. "

Though specific time has been provided in filing Form C under
Rule 12 (7) of the CST (R&T) Rules, under the proviso of the said
Rule, the power is wvested with the Prescribed Authority to allow
such declaration forms/ certificates to be furnished within such
further time on being satisfied that the person concerned was
prevented by . .sufficient cause from furnishing. such declaration
forms/certificates within the time prescribed in the said Rules.

7. The facts which are not disputed in the cases on
hand show that the petitioner Media are regularly filing their
monthly returns and complying with the statutory requirements,
however, during the assessment years 2007-2008, 2008-2009, 2009-
2010, 2010-2011, 2011-2012, 2012-2013 and 2013-2014, the
petitioner Media effected inter-State sales outside the state of

Puducherry. The respondent department has also accepted the
turnover reported by the petitioner as correct and determined
the same. However, for want of Form C, the respondent

department adopted higher rate of tax at 12.5%, which in my
view, cannot be sustained in view of a circular dated 01.02.2000
issued by the Commissioner  of Commercial Taxes, Chennai. For
better appreciation, the same is reproduced hereunder:
“the first original assessment
order 1is to Dbe passed with the maximum
available 'C! forms. However, where the
party subsequently produces 'C' Forms from
other States invoking the provision that he
(assessee) had tried his best, but it was
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beyond his control, because 'C' Forms were
either not readily available or not readily
issued in those States, the Assessing
Officers have to be liberal in reopening the
reassessing of such cases. Further the High
Court of Madras has held in the case of
M/s.Arulmurugan and Co., (1984) reported in
51 STC 381 that the proviso to Section 8 (4)
does not insist that the assessee should
establish before the prescribed authority
that he has prevented by sufficient cause
from filing the 'C' Forms in time.
'Sufficient Cause' spoken of the Section 8
(4) is sufficient cause which appeals to the
mind of.  the authority concerned and which
enables it to allow further time without
bothering about any onus on the assessees.
Following  the decision, this facility 'must
be/ extended without fail. Instead of driwving
the assessee to go on appeal for this simple
matter, and getting case remanded by the
appellate forum Lol reopening and
considering the 'C' forms filed at..the time
of nearing the appeal, the Assessing
Officersw=themselves may reopen -the cases,
admit  the new 'C' forms, check™ on their
correctness and genuineness, and pass
revised assessment orders, as long as . the
period < does not exceed the ©period’ of

limitation. Thus the instruction @ insists
that 'Sufficient Cause' spoken of the
Section 8(4) is sufficient cause which

appeals to the mind of the authority

concerned and  which enables 1t to allow

further time without bothering about any

onus on the assessees. Hence, even 1if the

dealer fails to explain the reason for the

delay, the respondent has to independently

apply his mind and decide about the 'C'

forms, without insisting ,the onus on' the

assessee. 7.
The above said circular ‘itself has been based on the basis of
Arulmurugan's cased (cited supra) passed by the Full Bench of
this Court. Relevant portion of the said judgment is extracted
below:

“"19. We do not think there 1is

any room for the perplexity given expression

to by the learned Government Pleader. Given

the assessing authority's undoubted power to
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allow further time for C forms to be filed on
sufficient cause, the rest of it 1is mere
procedure or follow up action. Where the
assessing authority is satisfied, in a given
case, about the existence of sufficient
cause, 1t must necessarily be followed up by
appropriate action, such as <reopening the
assessment already completed. Perhaps the
requisite corrective action can be taken by
invoking the assessing authority's statutory
power of rectification of mistakes. Even
otherwise, the implementation, in appropriate
cases, of the power to allow further time
cannot be withheld on the excuse. that there
is not .express ©provision ‘either. in the
statute or in the statutsgry Lules for
reopening the assessment. When the .power 1is
there .and .the facts are there -demanding its
exercise, the implementation must be done as
a /matter of course, on the doctrine ' of
implied or ancillary powers. Where there is a
power, 'and where there is a will, there.will
be ~a |way. It 1is, however, unnecessary: to
pursue the line )i discussion further,
because iehe particular problem we are
concerned with in the two  cases before. us |is
quite” .disfferent. Hagehifive are gesked Fto
consider, and what we have been engaged in
discussing so far, 1s whether an appellate
authority has the same power -as the assessing
authority to allow further time for accepting
C forms, and not how and by what process the
assessing authority itself could exercise the
power after the completion of the assessment.
20. We may now turn to the facts of
each of the two individual zreferences before
us. In both the cases, the assessee concerned
did not file C forms with the assessing
authority before the completion of the
assessments. Naturally, therefore, the
turnovers 1in question were charged to tax at
the rate of 10 ' per cent, instead of -at the
concessional rate of 4 per cent. Both the
assessees appealed against their respective
assessments. In both the cases, leave to file
the relevant C forms was asked for, at the
appellate stage. The Appellate Assistant
Commissioner, however, declined to receive
the C forms, and confirmed the assessments.
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On further appeal Dbefore the Tribunal, the
assessees produced the C forms once again. At
this stage, the Tribunal entertained them.
While doing so, the Tribunal felt satisfied
that there was sufficient cause for not
filing the C forms before the assessments
were over. The final orders of the Tribunal,
however, were different in the two cases. In
one case, the Tribunal set aside the
assessment and directed the assessing
authority to make the assessment afresh on
the basis of the C forms received at the
appellate stage. In the other case, without
setting aside the assessment, the Tribunal
forwarded the C forms to the ‘assessing
authority, directing Cih.als authority to
scrutdnise the C forms and find. out«dif they
complied with the formalities.

_ Having regard to the
considerations which we have set -out in the
foregoing paragraphs, we must uphold the
decision_ of the Tribunal in both +he cases.
We -hold =that the Tribunal has the. . power: to
receive C_forms at the time of the appeal,
for i suffiecient cause. The Tribunal can ‘then
proceed to the next step of applying the
concessiomal rate il of-+takxs to the ‘turnowver
covered.by the C forms. Or, the Tribunal. may
remand the case to the Appellate Assistant
Commissioner. The | remand may be | for the
specific purpose of going into the guestion
of sufficient cause. The remand may also be
loaded with a finding by the Tribunal that
there has been sufficient cause, leaving the
scrutiny of the C forms alone to be
undertaken on  remand. The Tribunal may, if
satisfied about the sufficient cause set
aside even the assessment order, and direct
the assessing authority to re-do the
assessment, in which event ‘there would be no
occasion: for the assessing authority to go
into ‘any question-of "delay"- in filing the C
forms, for with the setting aside of the
assessment the whole thing is once again at
large. It 1is needless to add that whatever
has been stated Dby us as respects the
Tribunal's power and the modes of its
exercise apply, mutatis mutandis, to the
Appellate Assistant Commissioner in like
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situations occurring 1in the appeals before
him.”

8. In view of the above said Full Bench Judgment of
this Court and also the circular dated 01.02.2000 issued by the
Commissioner of Commercial Taxes, Chennai, the writ petitions
are allowed directing the respondent to accept the Y“C” Forms
filed by the petitioner Media for the assessment years 2007-
2008, 2008-2009, 2009-2010, 2010-2011, 2011-2012, 2012-2013 and
2013-2014. No Costs.
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