IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATE : 06.02.2015
CORAM

THE HONOURABLE MR. JUSTICE R.SUDHAKAR
AND
THE HONOURABLE MR. JUSTICE R.KARUPPIAH

C.M.A. NOS. 3691, 3693, 3695 & 3696 OF 2014
AND
M.P. NOS. 1 OF 2014 (4)

M/s.The India Cements Ltd.
Sankar Nagar 627 357
Tirunelveli District.
Appellant in all the appeals

1. The Customs, Excise & Service
Tax Appellate Tribunal
South Zonal Bench, Chennai
Shastri Bhavan Annex, Haddows Road
Chennai 600 034.

2. The Commissioner of Central Excise
IT Floor, Central Revenue Building
Tractor Road, N.G.O., A Colony
Tirunelveli 627 007.
RR-1 & 2 in all the appeals

3. The Deputy Commissioner of Central Excise
IT Floor, Central Revenue Building
Tractor Road, N.G.O., A Colony
Tirunelveli 627 007.
R-3 in CMA Nos.3691, 3693
& 3695/2014

4. The Assistant Commissioner
of Central Excise
Tirunelveli Division
Tirunelveli 627 007.
R-3 in CMA No.3696/2014

C.M.A. No0.3691/14 filed under Section 35-G of the Central Excise

Act against the order dated 10.11.05 passed by the Customs, Excise &
Service Tax Appellate Tribunal, South Zonal Bench, Chennai, made in
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Final Order No0.1490/2005 in Appeal No.E/1025/04.

C.M.A. No0.3693/14 filed under Section 35-G of the Central Excise
Act against the order dated 30.09.05 passed by the Customs, Excise &
Service Tax Appellate Tribunal, South Zonal Bench, Chennai, made in
Final Order No0.1384/2005 in Appeal No.E/579/04.

C.M.A. No0.3695/14 filed under Section 35-G of the Central Excise
Act against the order dated 30.09.05 passed by the Customs, Excise &
Service Tax Appellate Tribunal, South Zonal Bench, Chennai, made in
Final Order No.1385/2005 in Appeal No.E/881/04.

C.M.A. N0.3696/14 filed under Section 35-G of the Central Excise
Act against the order dated 02.09.05 passed by the Customs, Excise &
Service Tax Appellate Tribunal, South Zonal Bench, Chennai, made in
Final Order No.1203/2005 in Appeal No.E/442/04.

For Appellant : Mr. C.Saravanan

For Respondents : Mr.Rajnish Pthiyil, SCGSC
for RR-2 & R-3 in all the appeals

COMMON JUDGMENT
(DELIVERED BY R.SUDHAKAR, J.)

Aggrieved by the respective orders passed by the Tribunal in
dismissing the appeals filed by it, the assessee is before this Court
by filing the present appeals, by raising the following questions of
law :-

“i)" Whether in the facts and circumstances of the
case, the Appellate Tribunal was, justified in denying
modvat credit on capital goods wused 1in the captive
mines?

ii) Whether the dimpugned orders of the Hon'ble
Tribunal can Dbe sustained in the 1light of the

decision of the Apex Court in Birla Corporation - Vs
— Commissioner (2005 (186) ELT 2606)°?
iii) Whether para 22 of Jaypee Rewa Cements - Vs -

CCE, 2001 (133) ELT 3 (SC)) 1is applicable to the
appellant's case?”

2. The short facts of the case are that the appellant/assessee is
engaged in the manufacture of cement falling under Chapter 25 of the

Central Excise Tariff Act, 1985. The appellant/assessee availed
Modvat credit on certain capital goods/inputs which were used in its
captive mines. A show cause notice dated 26.3.01 for the period

between March, 2000 and October, 2000 was issued on the appellant, by
the Superintendent of Central Excise, seeking to deny credit to the
tune of Rs.1,52,986/= on capital goods listed in Annexure B to the
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show cause notice, as the same were used in the mines outside the
factory. The appellant/assessee filed its reply dated 26.3.01. The
Deputy Commissioner of Central Excise, confirmed the demand and also
imposed penalty vide order dated 23.8.01.

3. Aggrieved by the said order, the appellant/assessee preferred
appeals before the Commissioner (Appeals) . The Commissioner
(Appeals), vide orders dated 13.05.04, 22.12.03, 25.3.04 and
28.11.03, reversed the orders of the lower authority and held that
the appellant was eligible to avail credit on capital goods used in
the mines during the relevant period and, consequently, the penalty
was also set aside.

4. Aggrieved by the said order of the Commissioner (Appeals), the

Revenue preferred appeals before the Appellate Tribunal. The
Tribunal, primarily relied upon the decision of the Supreme Court in
Jaypee Rewa Cements - Vs - Commissioner of Central Excise (2001 (133)

ELT 3 (SC)), and held that the appellant was not entitled to Modvat
credit wunder: Rule 570 on capital goods wused in off-factory mines.
For better 'clarity, the relevant portion of the Jjudgment of the
Supreme Court is extracted hereunder :-

“W10. Reading of Rule b57A clearly  shows. that the
notification is to specify the goods used in or in
relation to the manufacture of the final product
whether directly or indirectly. In the present case,
inputs which are used in relation to the manufacture
even directly would be regarded as an input for the
purpose»OfRule 57AL Sub=rule (1) =9f'tRuley 57A does
not, in any way, specify that the inputs have to be
utilised within the factory premises. The
explanation contained in Rule /57A is| merely meant to
enlarge the meaning of the word “input” and does not
in any way restrict the use of the input within the
factory premises nor does the said Rule 57A require
the inputs to be brought into the factory premises at
any point.”

5. Learned counsel appearing for the appellant placed reliance
upon two subsequent decisions of the Supreme Court in Vikram Cement
Ltd. - Vs - Commissioner of Central Excise, Indore (2006 (194) ELT 3
(SC)) and (2006 (197) ELT 145 (SC)) -and submitted that Sub-rule (1)
of Rule 57A of, the Rules nowhere states that the inputs have to be
utilised within the factory premises . and, therefore, the denial of
credit by the Tribunal has to be set aside, so long as the same is
used by the appellant for its own use.

6. Heard the learned counsel appearing for the appellant and the

learned standing counsel appearing for the respondents and also
perused the documents available in the record as also the decisions
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of the Supreme Court on which reliance placed by the learned counsel
for the appellant.

7. The Apex Court, 1in its subsequent decision in Vikram Cement
case (2006 (194) ELT 3 (SC)), has specifically refrained from
discussing the issue relating to Rule 57Q, which deals with credit on
capital goods used as inputs. However in Vikram Cement case (2006
(197) ELT 145 (SC)), 1in para-5 of the said judgment, the Supreme
Court observed that for availing Modvat credit on capital goods, if
the mines are captive mines, they constitute one integrated wunit
together with the concerned cement factory. Therefore, Modvat/Cenvat
credit on capital goods will be available to the assessee so long as
the goods are used by the assessee. However, where the goods are
supplied to other cement companies of different assessees, the credit
is not available. For better clarity, the relevant portion 1is
extracted hereunder :-

“5. As regards the Modvat/Cenvat eredit on capital
goods, 1f the mines are captive mines so that they
constitute - one integrated wunit +&ogether with the
concerned cement factory, Modvat/Cenvat credit on
capital goods will be available to the assessee. On
the other hand, if the mines are not captive mines
but they supply to various other cement companies of
different assessees, Modvat/Cenvat credit.-on capital
goods used in such mines will not be available to the
concerned assessee under the appropriate
Modvat/Cenvat Rules. The matters are remanded to the
respective original authorities for-decision only on
the above issue.”

8. The abovesaid wview of the Supreme Court was reiterated in a
subsequent decision in the case of Madras Cements Ltd. - Vs -
Commissioner of Central Excise, Chennai (2010 (257) ELT 321 (SC)).

9. In view of the above law laid down by the Supreme Court, the
question of fact as to whether the capital goods were utilised in the
own factory or in an integrated mine of the assessee or 1in other
mines is the core issue to be decided.

11. From a perusal of the order passed by the Tribunal, it is
evident that the Tribunal has not gone into the issue whether the
capital goods were utilised in the own factory of the assessee or in
an integrated mine of the assessee or in other mines. That being
the core issue, there being no finding on the said aspect by the
Tribunal, the orders of the Tribunal in disallowing credit on capital
goods to the assessee cannot be sustained. Therefore, this Court,
without going into the questions of law as raised by the appellant,
is inclined to set aside the said orders and remand the matters back
to the Original Authority for reconsideration.
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10. Accordingly, these appeals are disposed of and the matters
are remanded back to the respective Original Authorities to
reconsider the issue 1in the 1light of the decisions of the Supreme
Court 1in Vikram Cement cases (supra) and Madras Cements Ltd. case
(supra) . Consequently, connected miscellaneous petitions are
closed. However, 1n the circumstances of the case, there shall be no
order as to costs.

sd/-
Asst. Registrar

/true copy/

Sub Asst. Registrar.
GLN

To

1. The Customs, Excise & Service
Tax Appellate Tribunal
South Zonal Bench, Chennai
Shastri Bhavan Annex, Haddows Road
Chennai 600 034.

2. The Commissioner of Central Excise
IT Floor, Central Revenue Building
Tractor Road, N.G.O., A Colony
Tirunelveli 627 007.

3. The Deputy Commissioner of Central Excise
IT Floor, Central Revenue Building
Tractor Road, N.G.O., A Colony
Tirunelveli 627 007.

4., The Assistant Commissioner of Central Excise
Tirunelveli Division, Tirunelveli 627 007.
+lcc to Mr.C.Saravanan, Advocate, S.R.No.6535

C.M.A. NOS. 3691, 3693,
3695 & 3696 OF 2014

KSJ (CO)
CA(27/02/2015)
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