IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 09.07.2015
CORAM

THE HONOURABLE MR. JUSTICE V.RAMASUBRAMANIAN
and
THE HONOURABLE MR. JUSTICE T.MATHIVANAN

W.P. No.12382 of 2015
and
M.P.Nos.1l and 2 of 2015

P.Sukanya ... Petitioner
N/ISES

1. Union of India rep. by the
Secretary (E), Railway Board,
New Delhi.

2. The General Manager,
Southern Railway,
Chennai - 3.

3. The Chief Personnel Officer,
Head Quarters Office,
Personnel Branch, Chennai - 3.

4. The Central Administrative Tribunal
rep. by the Registrar,
Chennai Bench, Chennai. ... Respondents

Petition filed under Article 226 of The Constitution of India to
issue a writ of certiorarified mandamus to call for the records on
the file of fourth respondent ‘in connection with the order passed by
it in O0.A./310/00470/15 dated 20.04.2015 and also the order passed by
the third respondent in connection with the orders passed by him in
No.P(S)532/IV/Selection/LDCE dated-08.01.2015 and P(G)532/XII/AP070%/
2014-17 dated 1 24.02.2015 @ and guash ' the. same and direct the
respondents to select the petitioner for appointment to the post of
Assistant Personnel Officer (Gazetted) with effect from the date of
promotion given to her juniors with all monetary and service benefits.
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For Petitioner : Mr.P.Ulaganathan
for M/s.M.Srividhya

For Respondents : Mr.V.G.Sureshkumar
for R1 to R3

ORDER
(Order of the Court was made by V.RAMASUBRAMANIAN, J.)

The petitioner has come up with the above writ petition
challenging the dismissal of her claim for allowing her to write an
examination for promotion to the Group B.post of Assistant Personnel
Officer against the 70% gquota reserved for selection among inservice
candidates on the Dbasis of a Limited Departmental Competitive
Examination.

2.Heard /. Mr.P.Ulaganathan, learned counsel appearing for the
petitioner and Mr.V.G.Sureshkumar, learned standing counsel appearing
for the respondents 1 to 3.

3.The petitioner was regularly appointed-as a Clerk in Group C on
18.05.1987. ~-She was promoted to the post of @ Senior Clerk on
07.03.1991. On 06.05.1995, she was rendered surplus in the Department
in which she was posted. Therefore, on 21.06.1999, she was posted
against a  regular vacancy in the Mechanical Department. But,
unfortunately, “when the petitioner went to the Mechanical Department
to join duty, the staff working in the Department opposed on the
ground that ‘their opportunities were spoiled Dby such redeployment.
Therefore, the railway -administration created a supernumerary post
and accommodated the petitioner, with effect from 10.05.2000.

4.0n 01.09.2008, the petitioner was granted scale of pay of
Rs.9300-34800 with grade pay of Rs.4200 under the Modified Assured
Career Progression Scheme (MACPS). Thereafter, she was regularly
promoted as Office Superintendent, with effect from 11.11.1993. The
scale of pay for the post of Office Superintendent was exactly the
same viz., Rs.9300 - 34800 with grade pay of Rs.4200/-, which the
petitioner has already reached under MACPS.

5.0n 04.12.2014, 'a Notification was issued by the Southern
Railway, 1inviting applications from candidates eligible for taking a
Limited Departmental Competitive Examination for promotion to the
Group B post of Assistant Personnel Officer. When the petitioner
applied, her application was rejected by an order dated 08.01.2015,
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on the short ground that she had not completed three years of non-
fortuitous service in the particular grade pay, as per Rule 203.1 of
the Indian Railway Establishment Manual.

6.Challenging the said order dated 08.01.2015, the petitioner
filed an application in O.A. No.470 of 2015 on the file of the
Central Administrative Tribunal. The Tribunal dismissed the
application, on the ground that a mere financial upgradation granted
to the petitioner before 01.11.2013, would not make her eligible for
appearing for the selection in terms of Rule 203.1. Aggrieved by the
said order of the Tribunal, the petitioner has come up with the above
writ petition.

7.There are no disputes about the date of original appointment of
the petitioner, the date of her promotion, the date on which she was
rendered surplus, the date on which she was accommodated against a
supernumerary post and the date on which she was granted MACP and the
date on which she was regularly promoted to the post of O0Office
Superintendent.

8.For /'the purpose of selection to Group B post, the Indian
Railway Establishment Manual lays down certain conditions under Rules

203.1 to  203.5. These =rules, which underwent an amendment on
05.01.2006, are required to be extracted. Hence they are extracted as
follows:

"203.1. Conditions of eligibilitys=_ For the selection,
all Group 'C' employees working on a regular basis in grade
the minimum of which is Rs.5000/- in the revised scale and
in the  higher Group 'C' grades and who have rendered not
less than 3 years of non-fortuitous service in the grade
are eligible. There will < be —no distinction Dbetween
permanent and temporary employees.

(Railway Board's letter No.E(GP)/2005/2/69 dated
05.01.20006)

203.2. In case a Jjunior employee 1is considered for
selection by wvirtue of his satisfying the relevant minimum
service conditions all persons senior to him shall be held
to be eligible, notwithstanding the position that they do
not fulfill the requisite minimum service conditions.

203.4.Zone of consideration:- The number of employees
to be called for the selection will be in accordance with
the sliding scale 1in the order of seniority as shown
below: -
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l.vacancies - 5 employees

2.vacancies - 8 employees

3.vacancies - 10 employees

4 .vacancies and above - employees equal to three times

the number of vacancies.

203.5. Since employees from the different streams will
be eligible to appear for the selection, their integrated
seniority for purposes of the selection should Dbe
determined on the basis of total length of non-fortuitous
service rendered in grade Rs.6500-10500 (R.S.) and above.
In other words the date of appointment to the grade
Rs.6500-10500 (R.S.) on a non-fortuitous basis will be the
criterion.

9.1t is seen from the Rules extracted above that fundamentally, a
person to be eligible for consideration for ‘a Group B post, should
satisfy three criteria viz., (a) that he should be working in any one
of the Group C posts on a regular basis, (b)that he should be working
in a grade the minimum of which is Rs.5,000/- in the revised scale
and (c)that he should have rendered not less.than three years of non-
fortuitous service in the grade.

10.The expression "non-fortuitous service" is defined in the note
in para 320 of the Indian Railway Establishment Manual as follows:

"Non=fortuitous service" means, Lthe service rendered
after the date of regular promotion after due process."

11.Therefore, on the basis of Rule 203.1 read with the definition
of the expression "non-fortuitous service" in the Note in para 320 of
the Manual, the respondents 1 to 3 have contended that the petitioner
did not complete three years of non-fortuitous service on a regular
basis in the post of 0Office Superintendent. The respondents 1 to 3
have taken the date 01.11.2013 as the date from which the
petitioner's eligibility could be counted.

12.But unfortunately, the respondents have omitted to take note
of Rule 203.2. Rule 203.2 stipulates that all the three conditions
stipulated in Rule 203:1, mneed not be fulfilled by a person, if he
can show that any one of his Jjuniors has been considered for
selection by virtue of such junior satisfying the relevant conditions
prescribed in Rule 203.1.
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13.In the application filed Dbefore the Tribunal, the writ
petitioner specifically took a ground in ground No.c that as per Rule
203.2, she is entitled to be considered in view of her juniors having
been considered.

14.Not stopping with that, the petitioner also filed an
additional affidavit before the Central Administrative Tribunal. In
the additional affidavit, the petitioner had stated in paragraphs 2
to 4 that persons who were juniors to her, have been considered for
selection. In paragraphs 5 and 6 of the additional affidavit, the
petitioner had also furnished a list of about 19 persons, who entered
the grade pay of Rs.4,200/- and who had been permitted to take part
in the examination.

15.The respondents 1 to 3 had filed a reply statement before the
Tribunal. In the reply statement, the respondents 1 to 3 took a stand
in paragraph 17 that for the application of Rule 203.2, only those
who fall within - the same seniority unit: could be considered.
Paragraph 17 .of the reply statement filed by the respondents 1 to 3
before the Tribunal is extracted as follows:

"17.As regards para 5(f) 1t is “submitted that the
averments. in this para are totally incorrect and devoid of
truth. Junior and senior relationship can be determined only
between -employees of same seniority unit and not between
employees belonging to different seniority units. Thus the
contention of the applicant comparing staff working in other
departments 1s not correct. Hence the rejection of the
applicant¥s . candidature due to non-fulfilment of criteria
laid down in the notification is wvalid in law. None of the
juniors " in the seniority unit of the applicant have been
allowed to appear for the written exam. As such there is no
arbitariness or vieolation of Article 14, 16 and 21 of the
Constitution of India. The act of the respondents in
rejecting the applicant's candidature is within the
principles of natural Jjustice, fair play, equity and good
conscience. The applicant's contentions in this para are
therefore refuted as baseless and the applicant is put to
strict proof of the averments."

16.Therefore, the respondents 1 to 3 have taken a stand that
unless a person belongs to the -same. seniority unit, he 1is not
entitled to the benefit of ‘Rule 203.2. It 1is also the contention of
Mr.V.G.Sureshkumar, learned standing counsel for the respondents 1 to
3 that unless the petitioner compares herself with those who have
reached the very same grade pay, she cannot pitch her claim on the
basis of Rule 203.2.
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17.However, we are unable to agree with the stand taken by the
respondents 1 to 3 for the simple reason that the explanation of the
respondents 1 to 3 with reference to Rule 203.2 and with reference to
the same seniority unit, is without reference to Rule 203.5. Rule
203.5 speaks about the employees from different streams. We have
already extracted Rule 203.5.

18.Admittedly, Rule 203.1 enables all categories of Group C
employees to be eligible for participation in the process of
selection. It does not make a distinction between one category and
another. There are only three basic essential qualifications
prescribed in Rule 203.1. To those prescriptions, there 1is an
exception incorporated in Rule 203.2. The interpretation to be given
to Rule 203.2 is found in Rule 203.5. Therefore, if a person is able
to establish that many of ‘his juniors have been permitted to write
the exams, irrespective of the category to which they belonged in
Group C post, then the respondents 1 to 3 cannot deny the benefit of
Rule 203.2 to the petitioner.

19.In this regard, it will be useful- to extract the relevant
portion of 'the additional affidavit filed by the petitioner before
the Tribunal.. Therefore, paragraphs 5 and 6 _of the additional
affidavit filed by the petitioner before the Tribunal are extracted
as follows:

5.1t is humbly submitted that if the date of entry into
Grade | Pay~ 1s taken into account, the following candidates
are Jjuniors as evidenced from the same proceedings dated

23.02.2015.
S.No. I Dategef T VDéte of Ent£§iiﬁEo grade
| Appointment | pay
1 QT O 06.10.08
13 oMgs. 92 | 26.08.10
45 19.04.89 © .10.06.09
Applicant 18.05.87 ~ - . " 01.09.2008

6.The candidates at Serial No.1l3 and 45 are juniors to
the applicant on both the counts as evidenced from their own
order dated 23.02.2015. Hence Rule 203.2  comes for the
rescue of the applicant and she also is entitled to take
part in the Selection Process. That apart the list furnished
below would clearly reveal that nearly 19 other persons are
also Juniors to the applicant as far as grade pay 1is
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concerned who were given opportunity to take part in the
selection as evidenced from the proceedings dated

23.02.2015.
S1. Name Date of entry
No. into grade pay
Rs.4200

10 Babu R 26.07.2011
18 Beena K R 26.09.2008
22 Dayanandan R 12.10.2010
28 Gandhi V 10.05.2010
36 Hepphzibah 08.01.2010
43 Jayson Abel 08.01.2010
50 Kailash Chandra Meena .~ . %15.12.2010
54 Mian gy M . 064.10.2008
56 Kip@iba Sankar K 08:01.2010
57 /| -~ Kottaisamy T . 129.09.2008
76 Mukesh Nandeo Bokde 08.01.2010
93  |Nitmal R K Nair 101.06.2011
96 : Padmanaban K 44TI§.ii.§OOS
103 ' |prasad K . 06.11.2011
116 Ai(ﬁémachandréﬁWKW7 e AmBSZiO.EOlO
116\ammmigllicsh G \Abiptoaiin o6 L 08+01.2010
164 4ﬁ7iéﬂhdaramoortﬁyiémimi 77éérd§.2008
189  “Wisvanathan ®/ | . - 115.10.2008

Applicant 01.09.2008

20.Therefore, we do not think that the respondents 1 to 3 were
right in rejecting the benefit of Rule 203.2 to the petitioner. In
addition, the stand taken by the respondents 1 to 3 with regard to
the counting of services rendered in MACP, does not also appear to be
correct.

21.The respondents 1 to 3 have taken a stand that the actual
grade pay of the petitioner was Rs.4500-125-7000 and that under the
Modified Assured Career -Progression Scheme, she was granted the pay
of Rs.9300-34800 together with grade pay of Rs.4200/-. This grade pay
of Rs.4500-7000 is at Sl. No.9 in Section I of the First Schedule to
the Railway Board <circular bearing No.108/08 dated 11.09.2008.
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Therefore, the contention of the respondents 1 to 3 is that the
prescription that a person should be in a grade whose minimum 1is
Rs.5000/- was not satisfied by the petitioner, in terms of the
regular scale of pay. The respondents 1 to 3 would contend that what
is granted under the MACP cannot be taken into account, in view of
the clear stipulations contained in the scheme itself. Para 19 of the
scheme, states that the purpose of MACP is only to place a person at
personal posts in the immediate higher grade, without the benefit of
actual promotion. Therefore, according to the respondents 1 to 3,
grant of MACP cannot count.

22.But we do not think that we need to go into the question
whether the MACP cannot be counted even for making a person eligible
to take a Limited Departmental Competitive Examination for promotion
to a higher post. Though we would like to hold that the same should
be counted, we would not hold so.

23.Even assuming that MACP does not enure to the benefit of the
petitioner, yet she 1is entitled to the benefit of Rule 203.2. How
Rule 203.2 has to be interpreted is clear from Rule 203.5.

24 .We ' should also point out one more. issue. It appears that
several persons who are similarly placed Iike the writ petitioner
also filed applications before the Tribunal. By interim orders, the
Tribunal permitted those persons to write the Limited Departmental
Competitive Examination. The writ petitioner was not granted the
benefit of! such an interim order. Therefore, she came up with the
above writ 9petition. While ordering notice, we permitted the
petitioner, without prejudice to the rights of the respondents 1 to
3, to write the examination.

25.During the pendency of the writ petition, all persons who
wrote the examinations, either after getting interim orders from the
Tribunal or in their natural course, failed. In other words, not a
single candidate including the writ petitioner and including those
who specifically obtained interim orders from the Tribunal could make
it in the examination. Therefore, the Notification that was issued
for Limited Departmental Competitive Examination has actually failed
to achieve its purpose.

26.But the question still remains at large, in view of the fact
that if no interpretation is given to the manner 'in which a person's
eligibility is to be counted, the petitioner cannot become eligible
for promotion through Limited Departmental Competitive Examination,
until the expiry of three years from 01.11.2013. Therefore, we have
ventured to go into this question in detail.
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27.In view of the above, the writ petition is allowed and the
impugned order of the Tribunal is set aside. We only hold that the
petitioner is eligible to participate, as per Rules 203.1 and 203.2,
if any future selection takes ©place. No costs. Consequently,
connected miscellaneous petitions are closed.

sd/-
Assistant Registrar(CS III)

//True Copy//

Sub Assistant Registrar
mmi

To

1. The Secretary. (E), Railway Board,
New Delhi.

2. The General Manager,
Southern Railway, Chennai - 3.

3. The Chief Personnel Officer,
Head Quarters Office,
Personnel Branch, Chennai - 3.

4. The Registrar,

Central Administrative Tribunal,
Chennai Bench, Chennai.

+lcc to Mr.M.Srividhya, Advocate, S.R.No.34849
+lcc to Mr.V.G.Suresh Kumar, Advocate, S.R.No.34979
W.P.No.12382 of 2015

MSM (CO)
CA(29/07/2015)
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