IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated : 18.09.2015
Coram

The Honourable Mr.Justice V.RAMASUBRAMANIAN
and
The Honourable Mr.Justice K.RAVICHANDRABAABRU

Civil Miscellaneous Appeal No.1934 of 2015
and
M.P.No.l.of 2015

M/s.0SA Shipping Priwvate Limited
No.10& 11, Wallace Garden
2nd Main Road

Nungambakkam

Chennai 600 034. ... Appellant
—-vs-

1. The Commissioner, Central Excise

MHU Complex
692, Anna Salai
Chennai 600 035.

2. The Customs, Excise and Service Tax
Appellate Tribunal, South Zone Bench
Shastri Bhavan
26, Haddows Road
Chennai 600 006. ... Respondents

Civil Miscellaneous Appeal filed under Section 35G of the Central
Excise Act, 1944 as against the order passed by the Customs, Excise
and Service Tax Appellate Tribunal, South Zone Bench Chennai in Final
Order No.40146 of 2015 dated 03.02.2015.

For Appellant : Mr.R.Lakshmi Ratan
For Respondents : Mr.A.P.Srinivas
Senior Panel Counsel for R1
R2-Tribunal

JUDGMENT

(The Judgment of the Court was made by
V.RAMASUBRAMANIAN, J.)

This appeal, is filed by the assessee, under Section 35 G of the
Central Excise Act, 1944 challenging the order of Customs, Excise
and Service Tax Appellate Tribunal [CESTAT] refusing to condone the
delay in filing the appeal.
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2. Heard Mr.R.Lakshmi Ratan, learned counsel for the appellant
and Mr.A.P.Srinivas, learned Senior Panel Counsel for the first
respondent.

3. It is the case of the appellant that as against the Order in
Original dated 19.02.2009, it filed an appeal before the Commissioner
of Central Excise in Appeal No.163 of 2009. The First Appellate
Authority dismissed the appeal by an order dated 15.12.2009. As
against the said order, the appellant ought to have filed a further
appeal to the CESTAT within three months. But, on the ground that
the copy of the order passed in appeal was not received by them, the
appellant applied on 13.12.2011 for a certified copy of the order.

The certified copy was provided. on 12.01.2012. Immediately, the
appellant filed an appeal before the Tribunal on 03.02.2012 with an
application to condone the delay. The application was rejected by

the Tribunal forcing the appellant to come up with the above appeal
under Section 35 G of the Act.

4. The' . specific case of the appellant is that they had not
received the  Order in Appeal dated 15.12.2009. The fact that the
appellant applied on 13.12.2011 for a certified copy, the fact that
they were provided with a copy on 12.01.2012 and the fact that they
filed the appeal before the Tribunal on03.02.2012 are not 1in
dispute.

5. But the case of the Department is that the copy of the order
was sent by registered post and hence it 1is deemed to have been
received by the appellant.

6. But, unfortunately, the Tribunal failed to take note of the
fact that the Revenue also did not produce the acknowledgment card.
The appellant has admittedly paid a sum of Rs.15,00,000/- out of the
total demand of tax to. the extent of about Rs.27,00,000/-.
Therefore, the appellant does not stand to gain anything by delaying
the filing of the appeal before the Tribunal, after having paid more
than 50% of the demand.

7. These are all cases, in which, contentious issue both on
merits as well as with regard to the reason for the delay are raised.
In such cases, entertaining an appeal Dby condoning the delay,
especially, when more than 50% of the tax demand has been paid, would
be the appropriate solution.

https://hcservices.ecourts.gov.in/hcservices/



8. Therefore, the Civil Miscellaneous Appeal is allowed. The

order of the Tribunal is set aside. The Tribunal is directed to take
up the appeal for disposal and dispose of it on merits and in
accordance with law. No costs. Consequently, the connected

miscellaneous petition is closed.

Sd/-
Assistant Registrar (CS II)

//True Copy//
Sub Assistant Registrar
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To

1. The Commissioner, Central Excise
MHU Complex
692, Anna Salai
Chennai-600 035.

2. The Customs, Excise and Service Tax
Appellate Tribunal, South Zone Bench
Shastri Bhavan
26, Haddows Road
Chennai 600 006.

+lcc to Mr.R. Lakshmirajan, Advocate, S.R.No.50995
+lcc to Mr.A.P.Srinivas, Advocate, S.R.No.51411

TEJ (CO)
EU(14/10/2015)
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