IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATE: 27.8.2015.
CORAM

THE HON'BLE MR.JUSTICE V.RAMASUBRAMANIAN
AND
THE HON'BLE MR.JUSTICE T.MATHIVANAN

C.M.A.No.1662 of 2011

The Commissioner of Central Excise,
Chennai III Commissionerate,
121, Utthamar Gandhi Salai,
Nungambakkam, Chennai-34. ...Appellant

VS.

1. M/s.Sundaram Auto Components Ltd.,
Plastics Division,
Thally 'Road, Belagondapal
Hosur 635 114.

2. The Customs, Excise and
Service Tax Appellate Tribunal,
South Zonal Bench,
lst Floor, Shastri Bhavan,
Haddows Road, Chennai 600 006. .. .Respondents

Civil Miscellaneous Appeal against the final order No.1220 of
2010 dated 1.12.2010 in Appeal No.E/392/2010 on the file of the
Customs, Excise and Service Tax Appellate Tribunal, South Zonal
Bench, Chennai.

For appellant : Mr.T.Chandrasekaran

For R1 : Mr.M.Karthikeyan for
Mr.S.Jayakumar

JUDGMENT
(Judgment of the Court was delivered by V.RAMASUBRAMANIAN, J. )

This appeal 1is by the Revenue under section 35G of the Central
Excise Act, 1954.

2. Heard Mr.T.Chandrasekaran, learned Senior Panel Counsel for
the appellant and Mr.M.Karthik, learned counsel for the first
respondent.
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3. By a show cause notice dated 6.11.2007, the assessee was
called upon to show cause as to why the excess credit allegedly
claimed by them as CENVAT credit should not be reversed and interest
over penalty levied. It was followed by an order in original dated
29.7.2008, demanding a sum of Rs.1,91,995/- being the CENVAT credit
availed by the assessee under Rule 14 of the CENVAT Credit Rules 2004
read with proviso to Section 11A of the Central Excise Act, 1944.

4. The appeal filed by the assessee before the Commissioner
(Appeals) was dismissed on 15.3.2010. However, a further appeal
filed by the assessee in appeal No.E/392/2010 was allowed Dby the
Tribunal by order dated 1.:12.2010. A-small mistake had crept in the
said order and when it was brought to the notice of the Tribunal by
way of a miscellaneous application,  the « Tribunal directed the
amendment to be carried out by a further order dated 26.4.2011. This
order did not' alter the finding recorded in the original order.
Therefore, aggrieved by the original order of+ the Tribunal dated
1.12.2010, the Commissioner of Central Excise is on appeal.

5. The only question of law on which the Revenue has come up with
the above appeal is as to whether the manufacturer is entitled to
claim credit.for the duty paid by the job worker or not.

6. The above issue has already been answered by the Supreme Court
in INTERNATIONAL AUTO LTD. v. COMMISSIONER (2005 (183) ELT 239 (SC)).
A Bench of this scour has also held in COMMISSONER OF CENTRAL EXCISE,
PUDUCHERRY v. KOHINOOR PRINTERS PVT. LTD. (2015 (321) ELT 448) that
the credit of duty paid by the Jjob worker even when he 1is not
required to pay 1it, can be availed by the manufacturer. This
decision of a Bench of this court followed an earlier decision of the
Supreme Court in COMMISSIONER v. NARMADA CHEMATUR PHARMACEUTICALS
LTD. (2005 (179) ELT 276).

7. What happened in this case was that the first
respondent/assessee handed over plastic materials during the period
from July 2006 to December 2006 to a Company by name Nypro Forbes
Products Private Limited for carrying out certain Jjob works. The
goods were handed over after availing credit for inputs, but, not
actually paying duty. The Company' which undertook the job work,
while returning the goods, after carrying out the job work, raised
invoices, for amounts+ including--the- .duty that they paid. Even
according to the Department, the job worker was not liable to make
payment of duty. But, since the duty was paid by the job worker and
also claimed from the first respondent/assessee, the first
respondent/assessee claimed credit.
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8. But, the Department went on a wrong presumption that credit

had been claimed twice by the first respondent. As a matter of fact,
the assessee did not claim credit twice over. At the time when the
goods were supplied, they availed the credit. After the Company

which undertook the job work, had paid the duty, even according to
the Department, the job worker was not liable to pay it. Since they
have paid and collected it from the assessee, what the first
respondent collected was only the duty that had to be paid on account
of the mistake committed by the job worker. The original authority
and the appellate authority wrongly construed the same as a double
benefit by applying the theory of unjust enrichment. This is what
was rectified by the Tribunal. Hence, the order of the Tribunal is in
accordance with law. Therefore, the question of law is answered in
favour of the assessee. The appeal is.dismissed. No costs.

sl —
Assistant ‘Registrar (cs-III)
//True copy//

Sub Assistant Registrar
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To

The Customs, Excise and
Service Tax Appellate Tribunal,
South Zonal Bench,

lst Floor, Shastri Bhavan,
Haddows Road,

Chennai 600 006.
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