
IN THE HIGH COURT OF JUDICATURE AT MADRAS 

DATE : 19.06.2015

CORAM

THE HONOURABLE MR. JUSTICE R.SUDHAKAR
AND

THE HONOURABLE MS. JUSTICE K.B.K.VASUKI

C.M.A. No. 1431 of 2011

Commissioner of Central Excise,
No.1 Foulk's Compound, Anai Road,
Salem – 636 001 ... Appellant 

- Vs -

1.  Customs, Excise and Service Tax 
Appellate Tribunal, South Zonal Bench,

    Shastri Bhawan Annexe, 1st Floor, 
    Haddows Road, Chennai – 600 006.

2.  M/s.Capital Color Lab, 
    No.1B Railway Station Road,
    Mettupalayam, Coimbatore,
    Tamil Nadu – 641 301. ... Respondents

Appeal filed under Section 35G of the Central Excise Act, 1944
against the order dated 09.01.2009 passed by the Customs, Excise and
Service Tax Appellate Tribunal, South Zonal Bench, Chennai, made in
Final Order No.45 of 2009.

For Appellant      : Mr. Vikram Ramakrishnan

For Respondents : Mr.S.Jayakumar - R2

J U D G M E N T
(DELIVERED BY R.SUDHAKAR, J.)

Aggrieved by the order passed by the Tribunal in allowing the
appeal  filed  by  the  second  respondent,  the  Revenue/appellant  is
before this Court by filing the present appeal.  This Court, vide
order  dated  10.06.2011,  while  admitting  the  appeal,  framed  the
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following substantial questions of law for consideration :-
“1)  Whether  the  Customs  Excise  and  Service  Tax

Appellate Tribunal was justified in concluding that
the Revision Order passed by the Commissioner under
the provision of Section 84 of Finance Act, 1994 to be
set  aside  when  the  issue  under  revision  was  not
pending  before  the  Commissioner  of  Central  Excise
(Appeals)?

2)  Whether  the  Customs,  Excise  and  Service  Tax
Appellate Tribunal was correct in setting aside the
Revision Order passed by the Commissioner even, when
the  Original  Authority  had  committed  a  mistake
apparent on the face of record in omitting to impose
penalty under Section 76 of the Finance Act, 1994?” 

2. The second respondent/assessee is engaged in the business of
rendering  photography  service.   Alleging  that  the  assessee  had
undervalued the taxable services by deducting the cost of materials
and chemicals and claimed exemption under Notification No.12/2003-ST
dated 20.06.2003 and suppressed the material details in ST-3 returns,
show cause notice was issued proposing to demand appropriate service
tax along with interest and penalty.  The Adjudicating Authority,
after due process of law, confirmed the demand of Rs.52,417/- for the
period  1.7.03  to  9.9.04  holding  that  there  was  short  payment  of
service tax with an intention to evade payment of service tax.  The
Adjudicating Authority also imposed equal penalty under Section 78 of
the Act. Aggrieved by the said order of the Adjudicating Authority,
the assessee filed an appeal before the Commissioner (Appeals) and
the same is pending.  In the meantime, the Commissioner of Central
Excise,  in  exercise  of  power  conferred  under  Section  84  of  the
Finance  Act,  1994,  initiated  review  proceedings  calling  for  the
recording  of  the  proceedings  of  the  Adjudicating  Authority  and
imposed  equal  amount  of  penalty  under  Section  76  of  the  Act.
Aggrieved by the said order of revision, the assessee filed an appeal
before  the  Tribunal along with  an application for  waiver of pre-
deposit.  The Tribunal, after hearing both sides, took the appeal
itself.  The Tribunal relying upon the decisions of the Tribunal set
aside the review order passed by the Commissioner holding that when
the  dispute  is  pending  before  the  Appellate  Commissioner,  the
Commissioner  of  Central  Excise  should  not  impose  higher  penal
liability.  Aggrieved by the said order of the Tribunal, the Revenue
is before this Court. 

3. Learned counsel appearing for the second respondent/assessee
raised a preliminary objection as to the maintainability of the case
of  the  appellant contending that  the appellant ought  not to have
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filed  appeal  in  view  of  the  litigation  policy  of  the  Government
issued by the Ministry of Finance, Department of Revenue, Central
Board  of  Excise  &  Customs  vide  Instructions  dated  20.10.2010  in
F.No.390/Misc./163/2010-JC,  wherein  the  following  instruction  has
been issued :-

"5.  The  Board  has  decided  that  appeals  in  the
Tribunal shall not be filed where the duty involved
or the total revenue including fine and penalty is
Rs.1 Lakh and below.  Similarly, in the case of High
Courts, appeals should not be filed in cases where
the duty involved or total revenue including fine or
penalty is Rs.2 Lakhs and below.  While deciding the
thresholds mentioned above the duty involved shall be
the  decisive  element.   For  example,  in  a  case
involving duty of Rs.1 Lakh with mandatory penalty of
Rs.1 Lakh besides any other penalty imposed under the
relevant  provisions  of  Law,  no  appeal  shall
henceforth  be  filed  in  the  Tribunal  as  the  duty
involved is within the monetary limit of Rs.1 Lakh.
Similarly, if the duty involved in a case is Rs.2
Lakhs  with  equal  mandatory  penalty  and  any  other
penalty  imposed  under  the  Law  in  force  at  the
relevant time, no appeal shall be filed before the
High Court."

4.  It  is  contended  by  the  learned  counsel  for  the  second
respondent that in view of the above instruction, for preferring an
appeal,  monetary  limit  is  fixed  and  only  if  the  monetary  limit
exceeds Rs.2 Lakhs, appeal can be filed.  Since the monetary limit in
the present case, even as per the order of the Adjudicating Authority
is well within the limit of Rs.2 Lakhs, the present appeal, filed by
the Department, is not maintainable.

5.  Heard  learned  Standing  Counsel  appearing  for  the
appellant/Department  and  the  learned  counsel  appearing  for  the
second  respondent/assessee  and  perused  the  materials  available  on
record.

6. Even though this appeal was admitted on the questions of law
referred to supra, we are not inclined to entertain this appeal in
view of the preliminary objection made by the learned counsel for the
second  respondent  that the monetary  limit to prefer  an appeal is
pegged at Rs.2,00,000/- by the litigation policy of the Government
issued by the Ministry of Finance, Department of Revenue, Central
Board  of  Excise  &  Customs  vide  Instructions  dated  20.10.2010  in
F.No.390/Misc./163/2010-JC.
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7. It is seen from the records that the adjudicating authority
initially imposed Rs.52,417/= as service tax with applicable interest
and penalty equivalent to the demand of Rs.52,417/-.  Therefore, it
is very clear from the records that the monetary limit having been
fixed  at  Rs.2  Lakhs,  even  as  per  the  order  of  the  Adjudicating
Authority, the interest and penalty being less than Rs.2 Lakhs, the
appeal is not maintainable.  

8.  The  above-said  circular  issued  by  the  Board  is  squarely
applicable  to  the facts of  the present case  and, therefore, this
Court is not inclined to entertain this appeal.  Accordingly, without
going into the merits of the questions of law formulated and in the
light  of  the  Board's  circular  mentioned  supra,  this  appeal  is
dismissed as not maintainable.  However, there shall be no order as
to costs.

                               
                              Sd/-

     Assistant Registrar(CS III)

    //True Copy//

     Sub Assistant Registrar
          

sl

To

Customs, Excise & Service Tax Appellate Tribunal 
South Zonal Bench Shastri Bhavan Annexe
1st Floor, No.26, Haddows Road, Chennai 600 006.

+1cc to Mr.S.JaiKumar, Advocate, S.R.No.30266
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