IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR.JUSTICE K.T.SANKARAN
THE HONOURABLE MR. JUSTI&CE RAJA VIJAYARAGHAVAN V
MONDAY, THE 26TH DAY OF OCTOBER 2015/4TH KARTHIKA, 1937

W.P.(Crl).No. 408 of 2015 (S)

PETITIONER(S)/PETITIONER:

C.H.SUHARA,

W/O.ABDULLA, RESIDING AT CHIRAMMAL HOUSE,

SHAMSHEENA MANZIL, NHANIKADAVU.P.O., OZHINHAVALAPPU,
KANHANGAD VILLAGE, HOSDURG TALUK, KASARAGOD DISTRICT.

BY ADVS.SRI.T.MADHU
SRI.MURUGAN P.V.

RESPONDENT(S)/RESPONDENTS:

1. THE STATE OF KERALA
REPRESENTED BY ITS SECRETARY TO GOVERNMENT,
HOME DEPARTMENT GOVERNMENT SECRETARIAT,
THIRUVANANTHAPURAM-695001.

2. THE DISTRICT COLLECTOR,
KASARAGOD, KASARAGOD DISTRICT-671121.

3. THE DISTRICT POLICE CHIEF,
KASARAGOD, KASARAGOD DISTRICT-671121.

4. THE SUPERINTENDENT,
CENTRAL PRISON, KANNUR, KANNUR DISTRICT-670001.

5. THE SUB INSPECTOR OF POLICE,
HOSDURG POLICE STATION, KASARAGOD DISTRICT-671121.

R1 TO R5 BY DIRECTOR GENERAL OF PROSECUTION SHRI.ASAF ALI
BY SR.GOVERNMENT PLEADER SMT.KOCHUMOL KADAVATH

THIS WRIT PETITION (CRIMINAL) HAVING BEEN FINALLY HEARD ON 26-10-
2015, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:
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APPENDIX

PETITIONER(S)' EXHIBITS

EXT.P1

EXT.P2

EXT.P3

EXT.P4

EXT.P5

EXT.P6

EXT.P7

THE TRUE COPY OF THE REPORT DATED 1-6-2015 SUBMITTED BY
THE 3RD RESPONDENT TO THE 2ND RESPONDENT.

THE TRUE COPY OF THE PROCEEDINGS DATED 6-6-2015 OF THE
2ND RESPONDENT.

THE TRUE COPY OF THE ORDER DATED 1-8-2015 ISSUED BY THE
1ST RESPONDENT.

THE TRUE COPY OF THE PROCEEDINGS SHEET DOWNLOADED
THROUGH INTERNET FROM THE E-COURTS WEBSITE DATED 23-9-
2015.

THE TRUE COPY OF THE PROCEEDINGS SHEET DOWNLOADED
THROUGH INTERNET FROM THE E-COURTS WEBSITE DATED 23-9-
2015.

THE TRUE COPY OF THE PROCEEDINGS SHEET DOWNLOADED
THROUGH INTERNET FROM THE E-COURTS WEBSITE DATED 23-9-
2015.

THE TRUE COPY OF THE REPRESENTATION DATED 18.6.2015
SUBMITTED BY THE PETITIONER BEFORE THE CHAIRMAN,
ADVISORY BOARD CONSTITUTED UNDER THE PROVISIONS OF
THE KERALA ANTI-SOCIAL ACTIVITIES (PREVENTION)ACT 2007.

RESPONDENT(S)' EXHIBITS

NIL

Bb

/[True Copyl//

P.A. To Judge



K.T.SANKARAN & RAJAVIJAYARAGHAVAN YV, 1].

Dated this the 26" day of October, 2015

JUDGMENT

K.T.SANKARAN, J.

The petitioner challenges the order of detention as well
as the continued detention of her son Ramsheed C.H, who
has been detained as per the order of detention dated
06.06.2015 issued by the District Magistrate, Kasaragod
under S.3(1) of the Kerala Anti-Social Activities (Prevention)
Act (hereinafter referred to as the 'KAAPA'). The order of
detention was executed on 08.06.2015 and it was confirmed

on 01.08.2015.

2. The detenu is involved in five crimes. The last
prejudicial activity was on 15.03.2015. The sponsoring
authority submitted a report dated 01.06.2015 and the

detention order was passed on 06.06.2015.
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3. The detenu is classified as a 'known rowdy' as
defined under S.2(p)(iii) of the KAAPA. Proceedings under
S.107 of the Code of Criminal Procedure were initiated
against the detenu in 2012. However, as revealed in the
order of detention, the detenu clandestinely went abroad.
The detenu came back to India and thereafter, he indulged
in the commission of two offences. Again, proceedings were
initiated under S.107 of the Code of Criminal Procedure
against the detenu. The order of detention shows that the
detaining authority arrived at the subjective satisfaction
that in spite of the proceedings initiated under S.107 of the
Code of Criminal Procedure, the detenu did not mend his

ways and he continued to indulge in anti-social activities.

4. The learned counsel for the petitioner raised two
points.

i) In Crime No0.1469/2011 of Hosdurg police station
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and in Crime No0.31/2012 of Hosdurg police station, final
reports were filed and the cases were pending before the
Judicial First Class Magistrate Court - I, Hosdurg as
C.C.N0.862/2012 and C.C.N0.1292/2012. It is submitted by
the petitioner that in those cases, the detenu was acquitted
on 12.06.2015 and 09.06.2015 respectively. Exts.P5 & P6,
computer printouts of the case details have been produced
to support the contention of the petitioner.

ii) The subjective satisfaction arrived at by the
detaining authority is vitiated, since he did not take into
account that in three out of five crimes, trial was practically
over. Therefore, the exercise of power made by the

detaining authority was a mala fide exercise of power.

5. As regards the first point mentioned above, the
law on the point is well settled. In Vijayamma Vs. State
of Kerala [2014 (4) KLT 563], a Division Bench of this

Court held that the mere quashing of a charge, except on a
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ground that no offence is disclosed, would not result in
purging the accused of the allegations against him. In spite
of the quashing of the charge, the materials on record could
be taken to account by the detaining authority or the
sponsoring authority. In Fazaludin Vs. State of Kerala
[2014 (2) KLT SN 48 (C.No0.64)], another Division Bench
held that acquittal of the person concerned after the passing
of the detention order cannot be profitably relied on by the
detenu to challenge the detention order and a subjective
satisfaction arrived at by the detaining authority would not
be vitiated on the ground that those cases were also taken
into account for passing the order of detention. In W.P.(Crl)

No.346/2015, we had taken the following view:

"6. The contention of the petitioner that in one of the
cases relied on by the detaining authority, the detenu was
acquitted on 4.7.2015, that is, after passing the order of
detention and, therefore, that case should be taken out of
the purview of the cases, is liable to be rejected. Any
subsequent acquittal after passing the order of detention is
not a ground for holding that the subjective satisfaction
arrived at by the detaining authority is vitiated. Even in a
case where the person concerned is acquitted on the ground
that he is entitled to the benefit of doubt or on the ground
that the witnesses turned hostile, still the detaining authority
could take into account that case as well for the purpose of



W.P.(Crl)No.408 of 2015 . 5

arriving at the objective as well as the subjective satisfaction
against the detenu, provided there are sufficient materials to
consider that the person concerned is indulging in anti-social
activities.”

6. The contention of the petitioner that the detenu
was acquitted in two cases is disputed by the learned Public
Prosecutor. It is submitted that Exts.P5 & P6 would show
that the nature of the disposal of the respective cases was
“withdrawn & made over”. It is submitted that the cases in
respect of Exts.P5 & P6 are pending as C.C.No0.1501/2015
and C.C.No.1905/2015 respectively before the Judicial First
Class Magistrate Court - II, Hosdurg. On a perusal of Exts.
P5 & P6, it is clear that the detenu was not acquitted, but
the cases were made over. It is true that the entries in
Exts.P5 & P6 would show that the cases were disposed of,
but the nature of disposal is specifically mentioned as
“withdrawn & made over”. Therefore, it cannot be held that
the detenu was acquitted subsequent to the passing of the

order of detention in the cases covered by Exts.P5 & P6.
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Even assuming that he was so acquitted, for the reasons
mentioned above, it cannot be said that the subjective

satisfaction arrived at by the detaining authority is vitiated.

7. As regards the second point raised by the learned
counsel for the petitioner that there was mala fide exercise
of power, we are of the view that the contention is
unsustainable. We have carefully gone through the order of
detention and the grounds of detention. The nature of the
crimes and the allegations regarding the involvement of the
detenu in those crimes would show that the subjective
satisfaction arrived at by the detaining authority is well
founded. That the trial of 3 cases was practically over is not
a ground to stay hands by the detaining authority and desist
from taking action under the KAAPA. The jurisdiction of the
detaining authority to initiate proceedings under the KAAPA
would not be affected by the trial of the cases in which the

detenu is involved.
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The challenge against the order of detention as well as
the continued detention is unfounded. Accordingly, the writ

petition is dismissed.

Sd/-
K.T.SANKARAN,
JUDGE.

Sd/-
RAJA VIJAYARAGHAVAN V,
JUDGE.

Bb
[True copy]

P.A to Judge



