
IN THE HIGH COURT OF KERALA AT ERNAKULAM 

PRESENT:

THE HONOURABLE MR.JUSTICE A.MUHAMED MUSTAQUE 

FRIDAY, THE 27TH DAY OF MARCH 2015/6TH CHAITHRA, 1937

WP(C).No.30707 of 2014 (K) 
-----------------------------------------

PETITIONER:
-------------------

GIRIJA.V.K,HIGHER SECONDARY SCHOOL TEACHER (ECONOMICS)
KADACHIRA HIGHER SECONDARY SCHOOL, 
KADACHIRA P.O.,KANNUR DISTRICT-670621.

  BY ADVS.SRI.M.SASINDRAN
                   SRI.V.VENUGOPAL

RESPONDENTS:
------------------------

1. STATE OF KERALA,
REPRESENTED BY SECRETARY TO GOVERNMENT,
GENERAL EDUCATION DEPARTMENT, 
SECRETARIAT,THIRUVANANTHAPURAM-695001.

2. THE DIRECTOR,
HIGHER SECONDARY EDUCATION DEPARTMENT,
HOUSING BOARD BUILDING,SANTHI NAGAR,
THIRUVANANTHAPURAM-695001.

3. THE REGIONAL DEPUTY DIRECTOR,
HIGHER SECONDARY EDUCATION DEPARTMENT,
REGIONAL OFFICE,KANNUR-670002.

4. THE MANAGER,
KADACHIRA HIGHER SECONDARY SCHOOL, 
KADACHIRA P.O.,KANNUR DISTRICT-670621.

5. RESHMA PARAYIL,W/O.K.V.VENUGOPAL, 
HIGH SCHOOL ASSISTATN (HINDI),
KADACHIRA HIGHER SECONDARY SCHOOL, 
KADACHIRA P.O.,KANNUR DISTRICT-670621.

  R1 TO R3 BY GOVT. PLEADER SMT.LOWSY.A
  R5 BY ADVS.SRI.V.A.MUHAMMED
                         SRI.M.SAJJAD
  

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD  
ON 22.01.2015  THE COURT ON 27-03-2015, DELIVERED THE FOLLOWING:

pk
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---------------------------------------

APPENDIX

PETITIONER'S EXHIBITS: 
------------------------------------

EXHIBIT-P1:A TRUE COPY OF THE APPOINTMENT ORDER OF THE PETITIONER 
         DATED 26.8.2013.

EXHIBIT-P2:A TRUE COPY OF THE STAFF FIXATION ORDER FOR THE ACADEMIC 
         YEAR 2011-2012.

EXHIBIT-P3:A TRUE COPY OF THE STAFF FIXATION ORDER FOR THE ACADEMIC 
         YEAR 2012-2013.

EXHIBIT-P4:A TRUE COPY OF THE ORDER DATED 22.2.2014 OF THE 3RD 
         RESPONDENT.

EXHIBIT-P5:A TRUE COPY OF THE ORDER DATED 7.7.2014.

EXHIBIT-P5(a):A TRUE COPY OF THE ENGLISH TRANSLATION OF EXHIBIT-P5.

EXHIBIT-P6:A TRUE COPY OF THE G.O.(RT) NO.4706/2014/G.EDN. 
         DATED 1.11.2014.

RESPONDENT'S EXHIBITS: NIL
---------------------------------------

//TRUE COPY//

P.S. TO JUDGE 
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A.MUHAMED MUSTAQUE, J.
*****************************************************

W.P.(C) No.30707 of  2014
*****************************************************

Dated this the 27th day of March,  2015

                              JUDGMENTThe  short  question  in  this  writ  petition  arises  in  thecontext of appointment of Higher Secondary School teacher interms  of  Rule  4  of  Chapter  XXXII  of  the  Kerala  EducationRules (KER). 2.   The petitioner was appointed by the Manager of anaided  Higher  Secondary  School  in  the  post  of  H.S.S.T.(Economics).   The appointment of the petitioner was fromopen  market.  The  claim  of  the  5th respondent  is  forappointment to the above post is in by transfer quota of theHigh School Assistant.   The claim of the 5th respondent wasupheld by the Government as per Ext.P6.  It is challenging theabove order, the petitioner has approached this Court.
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3. There is no dispute with regard to the qualificationof the petitioner or 5th respondent for appointment as H.S.S.T.in Economics. The Regional Deputy Director, Kannur and theDirector  of  Higher  Secondary  Education  approved  theappointment of the petitioner.  There is no dispute regardingsanctioning  of  two  H.S.S.T.  posts.  Consequent  uponsanctioning  of  additional  batch  in  H.S.S.T.,  two  additionalposts are sanctioned one is in Commerce and the other one isin Economics.  4. The case of the petitioner is that the cadre strengthof H.S.S.T. has to be reckoned for filling up the vacancies.  Onthe other hand, the case of the 5th respondent is that in theabsence  of  qualified  hands  for  appointment  from  JuniorLecturer in the subject, the first vacancy has to go to the HighSchool Assistant.
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5. In order to understand the issue,  it is  relevant torefer to relevant Clause in Rule 4 of Chapter XXXII of the KER,which reads as follows:“(1) By transfer from Junior Lecturer in the subjectunder  the  management/Higher  SecondarySchool Teacher (Junior).(2)  In the absence of qualified hands under clause(1) above,  the vacancies shall  be apportionedin  the  ratio  1:3  between  appointment   bytransfer  and  direct  appointment  as  detailedbelow:(i) (a) By transfer from High School Assistants,who possess the requisite qualifications, underthe Educational Agency.(b) In the absence of qualified persons under(a)  above,  by  transfer  from  qualified  UpperPrimary  School  Assistants/Lower  PrimarySchool  Assistants  who  possess  the  requisitequalification  in  the  subject  concerned,  underthe Educational Agency.(ii) By direct appointment. Note:-  (1)  When  qualified  persons  are  not
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available to fill  up the vacancies set apart forappointment by transfer under item 2(i) abovesuch vacancies shall  also be alloted for directappointment.(ii) Appointments under item (1) above  shallbe made from select lists of qualified personsprepared on the basis of seniority and merit.”6. The  learned  counsel  for  the  petitionerSri.M.Sasindran  would  submit  that  the  filling  up  of  thevacancy should be based on the cadre strength and not on thebasis  of  the  existing  vacancies.    He  relied  on  the  variousjudgments  of  this  Court  in  Prakash v. Kurien  [1999  KHC

408], Prasad  Kurien  and  others  v.  K.J.Augustine  and

others  [2008 (2) ILR 240] and Babu v. Deputy Director of

Education [2004 KHC 285].  7. The learned counsel for the 5th respondent wouldurge  that  the  above  Rule  is  very  clear  with  regard to  themethod of appointment and therefore, cadre strength is not a
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criteria for filling up the posts in existing vacancies. 8. The very premises on which the impugned order ispassed on the ground that the first vacancy of H.S.S.T. is to befilled up through by transfer appointment from the qualifiedH.S.A.  This Court is of the view that the Government erred ininterpreting  relevant  Clause  in  Rule  4  as  the  method  ofappointment  is  very  clear  from  above  Rule  itself.   Theappointment of H.S.S.T. has to be from H.S.S.T. Junior.  In theabsence of H.S.S.T. Junior, the vacancy shall be apportioned inthe ratio of 1:3 between by transfer and direct recruitment.While  fixing  the  different  ratio  of  by  transfer  and  directappointment, the intention of the Rule making authority is todelineate cadre strength of by transfer appointees and directappointees.  The relevant Rule  for  appointing  H.S.S.T.  Juniorwould fortify the object of prescribing different ratio betweenthe appointment by transfer and direct appointment.   In the
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Rule relating to HSST Junior,  the ratio of the cadre strengthhas been specifically laid down between 25:75 by transfer anddirect  recruitment  into  the  total  post.  Merely  because  incategory 2  under Rule 4,   it  is  mentioned that  the vacancyshall be filled in the ratio of 1:3, will not prioritize claim of 'bytransfer'  appointment  for  all  the  vacancies  for  the  post  ofH.S.S.T.  The vacancy has to be filled in relation to the cadrestrength. 9. The  first  vacancy  in  the  post  of  H.S.S.T.,   notnecessarily  go  to  appointment  by transfer.   When differentmethod and different percentage are prescribed under SpecialRules,  the recruitment has to be based on cadre strength andnot based on the existing vacancy.   If the cadre strength is nottaken  into  account,  it  will  render  different  percentageprescribed in the Rule as nugatory and unworkable.
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10. It is relevant to refer to the Rule 5(3) of the KeralaState  & Subordinate  Services  Rules,  1958,   which  reads  asfollows:  “Whenever a ratio or percentage is fixed fordifferent methods of recruitment/appointment to apost  the  number  of  vacancies  to  be  filled  up  bycandidates from each method shall be decided byapplying the fixed ratio or percentage to the cadrestrength  of  the  post  to  which  therecruitment/transfer  is  made  and  not  to  thevacancies existing at that time.” Therefore,  in  the light  of  the above Rule,  I  am of  theview, the vacancy has to be filled based on the cadre strengthand not based on the first vacancy should be filled with bytransfer appointment.  The ratio can only be worked out if thecadre  strength  is  maintained.   It  is  already  found  by  theRegional Deputy Director and the Director that appointmentof the petitioner is in conformity with the cadre strength.  In
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that view of the matter, I am of the view, the writ petition isliable to be allowed. The impugned order is set aside. Thereshall  be  a  direction  to  competent  among  respondents  toapprove the appointment of the petitioner and to release thearrears of salary within three months. The writ petition is disposed of as above.  No costs.Sd/-
A.MUHAMED MUSTAQUE, JUDGE

ln


