IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR.JUSTICE P.R.RAMACHANDRA MENON
THE HONOURABLE MRS. ?USTICE ANU SIVARAMAN
THURSDAY, THE 9TH DAY OF JULY 2015/18TH ASHADHA, 1937

WP(C).No. 35158 of 2007 (S)

AGAINST THE JUDGMENT IN OA 234/2006 of CENTRAL ADMINISTRATIVE
TRIBUNAL,ERNAKULAM BENCH DATED 13-09-2007

PETITIONER(S):

1. SENIOR SUPERINTENDENT OF POST OFFICES,
KOLLAM DIVISION, KOLLAM.

2. DIRECTOR OF POSTAL SERVICES(HQ),

OFFICE OF THE CHIEF POSTMASTER GENERAL
KERALA CIRCLE, THIRUVANANTHAPURAM.

3. THE CHIEF POSTMASTER GENERAL,

KERALA CIRCLE, THIRUVANANTHAPURAM.

4. UNION OF INDIA, REPRESENTED BY ITS

SECRETARY, GOVERNMENT OF INDIA
MINISTRY OF COMMUNICATIONS, DEPARTMENT OF POSTS
NEW DELHI.

BY ADVS.SRI.P.PARAMESWARAN NAIR,ASST.SOLICITOR
SRI.T.PM.IBRAHIM KHAN,ASST.S.G OF INDIA
SRI.K.SHRI HARI RAO, CGC

RESPONDENT(S):

avk

P.K.VASUMATHY, D/O LATE K.R.KUNJU,

SUB POSTMASTER(UNDER SUSPENSION), PRAYAR
RESIDING AT K.V.BHAVAN, ALUMPEEDIKA, VIA
PRAYAR, KOLLAM.

R, BY ADV. SRI.0.V.RADHAKRISHNAN (SR.)
BY ADV. SRI.LANTONY MUKKATH

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD ON 09-07-2015,
THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:



WP(C).No. 35158 of 2007 (S)

APPENDIX

PETITIONER'S EXHIBITS

EXT.P1 - TRUE COPY OF THE 0.A.234/2006 ALONG WITH ITS ANNEXURES

EXT.P2 - TRUE COPY OF THE REPLY STATEMENT FILED BY THE PETITIONER
IN THE O.A.NO.234/2006.

EXT.P3 - TRUE COPY OF THE ORDER DATED 13/09/2007 BY THE HON'BLE
CENTRAL ADMINISTRATIVE TRIBUNAL

RESPONDENT'S EXHIBITS NIL
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P.R.RAMACHANDRA MENON
&
ANU SIVARAMAN, JJ

Dated this the 9" day of July, 2015

JUDGMENT

ANU SIVARAMAN.,J

This writ petition, is against the order of the Central
Administrative Tribunal dated 13.9.2007, in 0.A.234/2006.
0.A.234/2006 was filed by the respondent herein, seeking
directions, for reinstatement in service w.e.f 3.4.2004 to the date of
her removal from service on 17.3.2006 and for consequential reliefs.
The facts necessary for an adjudicate in this case are as follows:

2. The respondent, who was the Sub Post Master in
Prayar Sub Post Office under the Kollam Postal Division, was placed
under suspension as per Annexure A-1 order dated 08.11.2002.
She was issued with a memo or charges and disciplinary
proceedings were initiated against her. While so, it is stated that
Rule 10 of the Central Civil Service (Classification Control and
Appeal) Rules were amended by notification dated 23.12.2003 which
was published on 3.1.2004. The amendments were to take effect
from 90 days after the date of publication. The amendments
therefore, became effective on 3.4.2004. By the amendment in
question, Sub Rules 6 and 7 were incorporated in Rule 10 of the CCS

(CC&A) Rules which read as follows:
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“6. An order suspension made or deemed to
have been made under this rule shall be
reviewed by the authority competent to
modify or revoke the suspension, before
expiry of ninety days from the date of order
of suspension, on the recommendation of
the Review Committee constituted for the
purpose and pass orders either extending or
revoking the suspension. Subsequent
reviews shall be made before expiry of the
extended period of suspension. Extension
of suspension shall not be for a period
exceeding one hundred and eighty days at a
time.

7. Notwithstanding anything contained in sub-
rule 5, an order of suspension made or
deemed to have been made under sub-rules
(1) or (2) of this rule shall not be valid after
a period ninety days unless it is extended
after review, for a further period before the
expiry of ninety days.”

3. Going by the provision of Sub Rules 6 and 7, the
applicant before the Tribunal, who was placed under suspension on
8.11.2002, was entitled to have her suspension reviewed by the
competent authority within 90 days from the date of publication of
the amended Rules. However, it was the contention of the appellant
that such review was not conducted and no appropriate orders were
passed extending the period of suspension. Claiming the benefit of
Sub Rules 6 & 7, the applicant sought reinstatement with effect
from 3.4.2004. She had initially filed O.A.N0.526/2004 on 12.7.2004
which was admitted by the Tribunal on 13.7.2004 . It is stated by

the petitioner that the statement was filed on behalf of the

respondents to O.A i.e, the petitioner herein on 10.9.2004 stating
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that, the Review Committee which met on 16.4.2004, has decided
not to revoke the suspension of the respondent and therefore the
suspension stood extended. Considering, the rival contentions, the
Tribunal passed the order which is produced along with O.A as
Annexure A9. Considering the rival contentions and the provisions
of Sub Rules 6 and 7 of Rule 10 of the CCS (CC&A) Rules, the
Tribunal held that the Annexure A7 order dated 6.9.2004, was not
issued within the time prescribed in Sub Rules 6 & 7 and that it
would not satisfy the requirements of the rules. The original
application was allowed declaring that the suspension of the
applicant made by Annexure Al order had become inoperative in
view of the failure on the part of the competent authority to issue an
order as required in the Rules 10 of the CCS(CC&A) Rules. It was
further held that necessary legal consequences will follow.

4. Thereafter, it is submitted that an order was passed by the
1%t petitioner reinstating the respondent in service notionally from
4.7.2004 to 5.9.2004. The applicant filed O0.A.234/2006 claiming
reinstatement from 3.4.2004 to 17.3.2006, which is the date of the
order of termination of her service pursuant to the disciplinary
proceedings finalized by the petitioners. She also challenged
Annexures A7,A8,A10,A12,A13 and Al4 orders rejecting her claim
for such reinstatement. The said O.A was sought to be defended by
the petitioners herein stating that the review of the respondents

suspension had been conducted in time and since her case was
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considered for further review within 30.6.2004, Annexure Al
suspension order was considered valid and no fresh orders of
suspension were required. The reinstatement from 4.7.2004 to
5.9.2004 was sought to be justified on the ground that the order of
extension of her suspension had been communicated to her on
6.9.2004 and therefore she could be held entitled to reinstatement
only till that date. It was also brought to the notice of the Tribunal
that Annexure R1 order of termination of service was issued by the
competent authority on 17.3.2006 to be effective from that date.

5. The Tribunal, after considering the pleadings, the materials
on record and the rival contentions, came to the conclusion that
Rule 10(6) of the CCS(CC&A) contemplate an order modifying or
extending the suspension to be issued before expiry of the period of
90 days from the date of the order of suspension or the date of the
amendment, whichever applies in a given case. It was held that, it
was the responsibility of the authority competent to modify or
revoke the suspension before the expiry of the said period and that
the order dated 6.9.2004 does not conform to the time period
provided in the aforesaid sub rules. It was further held that the
applicant was prevented from carrying out her duties by the
petitioners themselves and she would therefore be entitled to salary
and other benefits consequent on her deemed reinstatement with
effect from 3.4.2004 to 17.3.2006, the date of Annexure R1 order.

The petitioners were directed to work out the pay and allowances of
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the respondent including increments, if due, for the aforesaid period
and make the payment to the respondent after deducting the
amount of subsistence allowance already paid. It is aggrieved by
this direction that the petitioners preferred the instant Writ Petition.
6. We have heard Sri. Srihari Rao, the learned Central
Government Counsel appearing for the petitioner and Sri.Antony
Mukkath, learned counsel for the respondent. We notice that the
amended provision of Rule 10 of the CCS(CC&A) provides not only
for a review by the competent authority within a period of 90 days
but also for passing of an order in that regard on the basis of the
recommendations of the Review Committee within the self same
period. It has been held by the Tribunal in Annexure 9 produced
along with the original application that no order had, as a matter of
fact, been issued within the time prescribed. That finding has also
become final. Though the respondent had been seeking
reinstatement with effect from 3.4.2004, even after the issuance of
Annexure A9 order, the petitioners had reinstated her only with
effect from 4.7.2004 and had confined the reinstatement till
5.9.2004. Going by the provisions of the rules, the Tribunal has
found that, there is no material to hold that the reinstatement could
have been limited to the period till the passing of the order on
6.9.2004. We are of the view that such a contention could not have
been advanced by the petitioners in view of the attainment of

finality of Ext.A9 order also. The petitioners also have no case that
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the respondent was removed from service with effect from any
anterior date. The respondent, therefore, would be entitled to have
continued in service till 17.3.2006, had she been reinstated in
service in the absence of any other orders preventing her from
carrying out her duties since she was prevented from carrying out
her duties due to the action of the petitioners themselves, the
theory of no,no pay can have no application here. In the above
circumstances, we find no merit in the contentions advanced by the
petitioners. The writ petition fails and is accordingly dismissed. No

costs.

Sd/-
P.R.RAMACHANDRA MENON
JUDGE

Sd/-
ANU SIVARAMAN
JUDGE
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