
IN THE HIGH COURT OF KERALA AT ERNAKULAM 

PRESENT:

THE HONOURABLE MR. JUSTICE DAMA SESHADRI NAIDU  

WEDNESDAY, THE 16TH DAY OF SEPTEMBER 2015/25TH BHADRA, 1937

WP(C).No. 27413 of 2013 (B) 
 

PETITIONER:
 

  K.E.KURIAKOSE,
  KIZHAKKEMADATHIL HOUSE, KAITHAPOIL P.O., PUTHYPPADY,
  THAMARASSERY, KOZHIKODE.

  BY ADVS.SRI.P.P.JACOB
                   SRI.JOHNSON ALLESE

RESPONDENTS:

          1. THE KODENCHERRY SERVICE CO-OPERATIVE BANK LTD.NO. F 1762,
  P.O.KODENCHERRY, KOZHIKODE, PIN-673 580
  REPRESENTED BY ITS SECRETARY.

          2. THE JOINT REGISTRAR OF CO-OPEREATIVE SOCIETIES (G),
  PUTHIYARA, KOZHIKODE-673 004.

          3. THE REGISTRAR OF CO-OPERATIVE SOCIETIES,
  THIRUVANANTHAPURAM, PIN-695 001.

          4. PRATHIBHA COLLEGE,
  LAKSHMI BUILDING, KANNUR ROAD, CALICUT-673 001,
  REPRESENTED BY ITS PRINCIPAL.

          5. CHOWDHARI CHARAN SINGH UNIVERSITY,
  MEERUT, UTTAR PRADESH, PIN-250 002,
  REPRESENTED BY ITS REGISTRAR.

ADDL.R6 TO  R8 IMPLEADED:

6.  SHIBU M.J.,
     S/O. ULAHANNAN, AGED 42 YEARS,
     MAWNOOR HOUSE, KONNOTH P.O.,
     KODENCHERY (VIA), THAMARASSERY TALUK,
     KOZHIKODE - 673 580. 

7.  VINCENT JOSEPH,
     S/O. JOSEPH, AGED 44 YEARS,
     VADAKKEMURIYIL, PULLURANPARA P.O.,
     THIRUVAMBADY VIA,
     THAMARASSERY TALUK, KOZHIKODE - 673 603.

8.  SUNNY JOSEPH, S/O. JOSEPH KANNEDATH,
     AGED 47 YEARS, KANNEDATH HOUSE,
     SANTHINAGAR P.O., KODENCHERRY VIA,
     KOZHIKODE DISTRICT - 673 580.  
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    (ADDL.R6&R7 IMPLEADED AS PER ORDER DATED 19.01.2015 IN 
    I.A.NO.688/15.)
    (ADDL.R8 IMPLEADED AS PER ORDER DATED 03.03.2015 IN I.A. NO.
     2852 OF 2015.)

  BY ADV. SRI.TOM K.THOMAS, SC
  R1  BY ADV. SRI.SHAILA SHAFEEQ
  R-R4  BY ADV. SRI.P.N.MOHANAN
  RADL.R  BY ADV. SRI.P.S.SREEDHARAN PILLAI
  RADL.R  BY ADV. SRI.ARJUN SREEDHAR
  RAADL.R6  BY ADV. SRI.BABU JOSEPH KURUVATHAZHA
  RAADL.R6  BY ADV. SRI.P.T.ABHILASH
  R2  BY ADV. SRI. K.C. VINCENT, SPL. GOVERNMENT PLEADER

  THIS WRIT PETITION (CIVIL)  HAVING BEEN FINALLY HEARD  ON  
  16-09-2015, ALONG WITH  WPC. 27310/2014,  THE COURT ON THE 
  SAME DAY DELIVERED THE FOLLOWING:
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APPENDIX

PETITIONERS' EXHIBITS: 
---------------------------- 

EXHIBIT P1 : TRUE COPY OF THE RECEIPT NO.1291 DT.21-11-2008 AND RECEIPT
NO.1749 DT.11-12-2008 ISSUED BY THE 4TH RESPONDENT.

EXHIBIT P2 : TRUE COPY OF THE IDENTITY CARD ISSUED BY THE 4TH
RESPONDENT DT.NIL.

EXHIBIT P3 : TRUE COPY OF THE MARK SHEET ISSUED BY THE 5TH RESPONDENT
DT.12-9-2006.

EXHIBIT P3A : TRUE COPY OF THE MARK SHEET ISSUED BY THE 5TH
RESPONDENT DT.14-8-2007.

EXHIBIT P3B : TRUE COPY OF THE MARK SHEET ISSUED BY THE 5TH
RESPONDENT DT.20-8-2008.

EXHIBIT P4 : TRUE COPY OF THE DEGREE CERTIFICATE ISSUED BY THE 5TH
RESPONDENT DT.24-12-2008.

EXHIBIT P5 : TRUE COPY OF THE RESOLUTION NO.1 DT.31-7-2012 OF THE FIRST
RESPONDENT.

EXHIBIT P6 : TRUE COPY OF THE LETTER ISSUED BY THE THIRD RESPONDENT
DT.23-11-2012 TO THE PETITIONER.

EXHIBIT P7 : TRUE COPY OF THE LETTER SUBMITTED BY THE PETITIONER TO THE
THIRD RESPONDENT DT.4-12-2012.

EXHIBIT P8 : TRUE COPY OF THE LETTER ISSUED BY THE FIRST RESPONDENT TO
THE PETITIONER DT.28-10-2013.

EXHIBIT P9 : TRUE COPY OF THE ORDER ISSUED BY THE SECOND RESPONDENT
TO THE FIRST RESPONDENT  DT.5-10-2013.

EXHIBIT P10 : TRUE COPY OF THE LETTER ISSUED BY THE FIRST RESPONDENT
TO THE FIFTH RESPONDENT DT.28-10-2013.

EXHIBIT P11 : TRUE COPY OF THE LETTER ISSUED BY THE FIRST RESPONDENT
TO THE 4TH RESPONDENT DT.28-10-2013.

RESPONDENTS' EXHIBITS:
------------------------------ 

EXT.R1(a) : TRUE  PHOTOCOPY  OF  THE  LETTER  DATED  25.11.2013
ISSUED  BY  THE  5TH  RESPONDENT  TO  THE  FIRST
RESPONDENT.
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EXT.R1(b) : TRUE  PHOTOCOPY  OF  THE  DEGREE  CERTIFICATE  DATED
24.12.2008 ISSUED TO THE PETITIONER WITH MARK LIST
DATED 20.08.2008. 

EXT.R6(a) : TRUE COPY OF THE LETTER NO.419/V  DATED 05.03.2013
ISSUED BY THE 5TH RESPONDENT UNIVERSITY.

EXT.R6(b) : TRUE COPY OF THE LETTER DATED 12.12.2013 SENT BY THE
PRESIDENT OF THE 1ST RESPONDENT BANK TO THE 2ND
RESPONDENT.

EXT.R6(c) : TRUE COPY OF THE CORRECTION ORDER NO.6192 DATED
25.11.2013.

EXT.R6(d) : TRUE COPY OF THE LETTER NO.880/VI DATED 21.04.2014
ISSUED BY THE 5TH RESPONDENT UNIVERSITY.

EXT.R6(e) : TRUE  COPY  OF  THE  DESPOSITION  OF  THE  PETITIONER
DATED 05.09.2012.

EXT.R6(f) : TRUE  COPY  OF  THE  DESPOSITION  OF  THE  PETITIONER
DATED 04.10.2013.

EXT.R6(g) : TRUE  COPY  OF  THE  ENQUIRY  REPORT  NO.CVE11/2012
DATED 13.01.2014 SUBMITTED BY CIRCLE INSPECTOR OF
POLICE, CO-OPERATIVE VIGILANCE, NORTH ZONE, KANNUR.

EXT.R6(h) : TRUE COPY OF THE STAY ORDER DATED 22.11.2013 IN W.P.
(C) NO. 27413/2013 OF THIS HON'BLE COURT.

EXT.R2(a) : A COPY OF THE DEPOSITION OF THE PETITIONER.

EXT.R2(b) : A COPY OF THE DEPOSITION OF THE MANAGING DIRECTOR
OF THE 4TH RESPONDENT.

EXT.R2(c) : A COPY OF THE LETTER NO.419/V DATED 05.03.2013.

EXT.R2(d) : A  COPY  OF  THE  CORRECTION  OF  THE  OFFICE  ORDER
NO.6192 DATED 25.11.2013.

EXT.R2(e) : A COPY OF THE CLARIFICATION LETTER NO.880 VI DATED
21.04.2014.

EXT.R2(f) : A COPY OF THE REPORT OF THE CO-OPERATIVE VIGILANCE,
NORTH ZONE, KANNUR.

//TRUE COPY//

P.A. TO JUDGE

rv



'CR'

         DAMA SESHADRI NAIDU, J. 
--------------------------------------------- 

W.P. (C) Nos. 27413  of 2013 & 27310 of 2014
---------------------------------------------

Dated this the 16 th  day of September, 2015.

 JUDGMENT 

The petitioner in W.P.(C) No. 27413 of 2013 is an employee

working  in  the  first  respondent  Bank  in  the  cadre  of  Secretary,

whereas the petitioner in W.P.(C) No. 27310 of 2014 is the Board of

Directors of the first respondent Bank in the other writ petition. The

former was filed in 2013, and the latter in 2014. Today at the Bar,

the learned counsel  for  the petitioners in both the writ  petitions

sought the leave of the Court to have the writ petitions dismissed as

withdrawn,  for  they  have  initially  filed  these  writ  petitions  by

inadvertence overlooking the alternative remedy available to them to

impugn Ext.P9. Innocuous I felt the request was.  

2.  Nevertheless,  the  learned  counsel  for  additional

respondents 6 and 7 and also the learned counsel for the additional

respondent 8  in  W.P.  (C)  No.27143 of  2013 have  raised  serious

objections. They questioned what is said to be the petitioners’ ploy

to withdraw the writ  petitions after  about two years,  when faced
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with difficulty, having illegally obtained the stay in the beginning.  

3.  The  learned  Government  Pleader  has  also  expressed

reservations about the method adopted by the petitioners. 

4. As both the writ petitions raise the same issue, involving the

same parties, this Court has proposed to dispose of the writ petitions

through a common judgment. For discussion, I take the facts pleaded

and the documents filed in W.P. (C) No.27143 of 2013 as the basis.  

5.  Shri. Arun Krishna Dhan, the learned counsel for additional

respondents  6  and  7 has  taken  me  through  the  entire  record.

Chronologically submitting, the learned counsel has asserted that the

petitioner  joined  the  service  of  the  first  respondent  Bank  on

11.02.1982 as an Attender. Later, he obtained a series of promotions

till  2012 when he became the Secretary.  According to the learned

counsel,  on 01.04.2009,  the  petitioner was promoted as the Chief

Accountant on the strength of the degree certificate produced by him.

6.  In further elaboration of his submissions, the learned counsel

has  submitted  that  the  petitioner  has  allegedly  obtained  the

graduation certificate from the 5th respondent University at Meerut, as

if he had undergone the course through the 4th respondent College at
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Calicut. He has further contended that the additional 6th respondent

initially  made  a  complaint  to  the  Joint  Registrar,  the  second

respondent, seeking an enquiry into the genuineness of the degree

certificate produced by the petitioner. Acting on the said complaint,

the second respondent, in turn, has requested the 5th respondent to

supply information concerning the degree certificate the petitioner is

said to have obtained from the said University.  

7. Eventually, the 5th respondent issued Ext.R6(a) communication

making  it  clear  that  the  University  has  never  issued  any  degree

certificate to the petitioner.  Subsequently, the  President of the first

respondent  Bank  has  submitted  Ext.R6(b)  representation  to  the

second  respondent.  He  has  asserted  that  the  Bank  has  received

further clarification, Ext.R6 (c), from the 5th respondent University that

its first communication was a mistake of fact. He, in fact, informed the

second respondent that the petitioner did obtain a degree certificate

from the  said  University  after  pursuing  his  graduation.  Hence,  he

pleaded with the second respondent not to proceed further against

the petitioner on the issue of his producing a false certificate.  

8. Not satisfied with the 5th respondent's supposed corrective
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communication,  as  was  submitted by  the  President,  this  time,  the

third  respondent  has  sought  further  clarification  from  the  5th

respondent.  Ext.R6(d) is the reply.  As can be seen, the 5th respondent

has informed the 3rd respondent that it has never issued Ext.R6 (c)

alleged clarification, and that its earlier communication in Ext.R6 (a)

still stands.  

9.  In  the  face  of  these  damning  developments,  the  third

respondent directed a vigilance enquiry in terms of Section 68A of the

Kerala Co-Operative Societies Act ('the Act' for brevity).  Eventually,

the  Vigilance  Officer,  having  thoroughly investigated  the  issue,

submitted Ext.R6 (g) report to the 3rd respondent. In furtherance of

the vigilance report, the 3rd respondent required the first respondent

through Ext.P9 communication to initiate criminal action against the

petitioner.

10.  Under those circumstances, assailing Ext.P9 the petitioner

filed W.P.(C) No. 27413 of 2013 and obtained an interim stay of all

further proceedings pursuant to Ext.P9.  On the other hand, the very

respondent  Bank,  the  employer,  lending  support  to  the  petitioner,

filed W.P.(C) No. 27310 of 2014 assailing the same Ext.P9.
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11.  Pending  consideration  of  the  writ  petitions,  additional

respondents 6 to 8 came on record in W.P.(C) No. 27413 of 2013. As

can be seen from the record, the additional respondents 6 and 7 filed

a  detailed  counter  affidavit,  apart  from  submitting  the  relevant

documents concerning the vigilance enquiry and the consequent steps

taken by the third respondent.  The second respondent as well filed a

detailed  counter  affidavit  stressing  the  not  so  holy  an  approach

adopted by the petitioners in both the writ petitions.

12.  Per  contra,  the  learned  counsel  for  the  petitioners,  who

initially sought leave of this Court to withdraw the writ petitions, in

the  face  of  stiff  resistance  from  the  additional  respondents,  has

advanced arguments on the merits of the matter. According to him, at

the  time  when  the  petitioner  filed  the  writ  petition,  he  had  no

knowledge  about  Ext.R6(g)  i.e.,  the  Vigilance  report. Ext.P9

communication  from  the  3rd respondent,  too,  does  not  have  any

reference to it, contends the learned counsel. 

13. To a specific query from the Court, the learned counsel has,

however, replied that the Vigilance Officer did examine the petitioner

and obtain his statement.  Undeniably, the petitioner obtained a stay
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on 22.11.2013 and avoided enquiry for about two years.  As is evident

from the pleadings, he has never uttered a word about  his having

been examined by the Vigilance Officer.  

14. On the other hand, if  we examine Ext.P9 on merits,  it  is

apparent that the second respondent, acting on the directions of the

third respondent,  only  communicated  to  the  respondent  Bank,  the

employer, to act on the allegations against the petitioner Secretary

concerning  the  production  of  a  false  certificate. It  contained  a

direction to initiate necessary penal action on the allegation of the

petitioner's producing a false certificate; nothing more, nothing less.

Ext. P9 is, at best, a piece of communication enabling the society to

act.  

15. Much cogitation is not needed to hold that Ext.P9 is by no

means prejudicial to the petitioner’s interest. If the respondent Society

were to act, the steps it might take would definitely be in consonance

with law, especially with adherence to procedural fairness. As such,

Ext.P9 is not an order punitive in nature, more particularly,  resulting

in calamitous consequences to the petitioner, requiring to be nipped

in the bud.  No steps by then had been taken warranting any prior
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notice to the petitioner, much less causing any prejudice to him.  

16.  In the facts  and circumstances,  I  do find strength in  the

submission of the learned counsel for additional respondents 6 and 7

that  the  approach of  the  petitioner  is  mala  fide,  and  that  he  has

resorted to the abuse of process.  Today as well, the petitioners at the

Bar have not made any efforts to justify the writ petitions on merits.

The only plea of the learned counsel for the petitioners is that in the

face  of  the  efficacious  alternative  remedy  being  available  under

Section 83 of the Act, especially in the light of the objections raised by

the  respondents,  it  is  desirable  for  the  petitioners  to  pursue  that

remedy.   

17.  Viewed  compendiously  the  whole  issue,  I  am  of  the

considered  opinion  that  the  petitioners  have  not  approached  the

Court  with  clean  hands  and  have,  in  fact,  abused of  the  process.

When the entire allegation is concerning the Secretary, an employee of

the respondent Bank, it is incomprehensible how the employer Bank

could file a writ petition questioning the disciplinary proceedings or

any other legal steps sought to be taken against one of its employees,

by itself.  It does appear that the employer has been in an unholy
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nexus with its employee, thereby acting in negation of public interest

and fairness.  

18. The Hon’ble Supreme Court in  Kishore  Samrite  v.  State of

U.P.,1 has summarised the judicial dicta on the issue of the suitor’s

approach to an equitable remedy thus:  

1. Courts have, over the centuries, frowned upon litigants who, with
intent to deceive and mislead the courts, initiated proceedings without
full  disclosure of facts and came to the courts with “unclean hands”.
Courts have held that such litigants are neither entitled to be heard on
the merits of the case nor are entitled to any relief.

2. The people,  who approach the court  for  relief  on an ex parte
statement, are under a contract with the court that they would state the
whole  case  fully  and  fairly  to  the  court  and  where  the  litigant  has
broken such faith, the discretion of the court cannot be exercised in
favour of such a litigant.

3. The  obligation  to  approach  the  court  with  clean  hands  is  an
absolute obligation and has repeatedly been reiterated by this Court.

4. Quests  for  personal  gains  have  become so  intense  that  those
involved in  litigation do not hesitate to take shelter  of falsehood and
misrepresent and suppress facts in the court proceedings. Materialism,
opportunism and malicious intent have overshadowed the old ethos of
litigative values for small gains.

5. A litigant who attempts to pollute the stream of justice or who
touches the pure fountain of justice with tainted hands is not entitled to
any relief, interim or final.

6. The court must ensure that its process is not abused and in order
to  prevent  abuse  of  process  of  court,  it  would  be  justified  even  in
insisting on furnishing of security and in cases of serious abuse, the
court would be duty-bound to impose heavy costs.

7. Wherever a public interest is invoked, the court must examine the

1  (2013) 2 SCC 398 (at P.421)
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petition  carefully  to  ensure  that  there  is  genuine  public  interest
involved. The stream of justice should not be allowed to be polluted by
unscrupulous litigants.

19.  Guided  by  the  above  dictum,  it  is  apparent  that  the

petitioner has concealed—in my view, deliberately—the issue of the

vigilance enquiry in the writ petition. Startling is the approach of the

1st respondent, who, as the President of the Respondent Bank, has

gone to the extraordinary length of informing the 2nd respondent that

the  5th respondent  University  had  informed  the  Bank  that  the

communication  the  2nd respondent  received did  not  emanate  from

them,  and  that  the  petitioner  did  acquire  the  qualification. Very

disturbing are the developments in this case. 

20. In any private dispute, the plaintiff or the petitioner, being

the dominus litus, has the privilege or prerogative to withdraw the lis

at his option. So long as the suitor does not ask the court the leave to

approach it once again in future on the same cause of  action, the

Court, for example, acting under Order XXIII of CPC cannot refuse the

leave to withdraw the  lis. In a public law remedy, the common law

doctrine of  ‘dominus litus’ does not apply;  of  course,  even in civil
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proceedings, that doctrine has its limitations. 

21. I may, thus, add emphasis to the fact that a writ petition, a

public  law  remedy,  as  being  a  part  of  the  prerogative  judicial

dispensation, cannot be allowed to be withdrawn at the sweet will of

the suitor. If the Court is of the opinion that the writ petition raises an

issue of public importance or that it needs adjudication in the public

interest,  despite  the  disinclination  of  the  parties  thereto,  it  can

proceed further and adjudicate on the merits of the matter.   

22.  As  has  been  contended  by  the  learned  counsel  for  the

respondents, the writ proceedings have resulted in stalling of further

enquiry  into  very  grave  allegations.  Now,  having felt  that  the  writ

proceedings have outlived their utility, so to say, the petitioners seem

to have chosen the bogey of the alternative remedy. And the reasons

for this stratagem are not far to seek: Before a new forum—in the

present instance, a quasi-judicial one—the petitioners can, hopefully,

drag the proceedings for a few more years. In the meanwhile, horses

may fly; so optimistic can the petitioners afford to be, desperate as

they are. 

23. In these circumstances, this Court dismisses both the writ
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petitions  with  costs  quantified  at  `  25,000/-  (Rupees  twenty  five

thousand  only)  in  each  writ  petition  to  be  paid  by  the  respective

petitioners to the Kerala State Legal Services Authority.  

Nevertheless,  in  the light of  the representations made by the

learned  counsel  for  the  petitioners  that  the  petitioners  intend  to

approach the appellate authority under Section 83 of the Act,  it  is

made clear that it is entirely open for the petitioners to take recourse

to such course of  action as  is  permissible under law.  Unethical  or

condemnable the course of action thus far adopted by the petitioners

may be, such conduct cannot, in my view, result in denial of access to

them to any legitimately available judicial remedies, of course, subject

to their sustainability.   

 

sd/- DAMA SESHADRI NAIDU, JUDGE.
rv
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