IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR. JUSTICE A.V.RAMAKRISHNA PILLAI
WEDNESDAY, THE 18TH DAY OF FEBRUARY 2015/29TH MAGHA, 1936

WP(C).No. 26397 of 2013 (Y)

PETITIONER(S):

1. A.N.S MENON @ A.N.SACHIDANADA MENON,
AGED 74 YEARS, ALLAPPAT HOUSE, ALLAPPAT ROAD,
RAVIPURAM, KOCHI -16.

2. V.S.SANKARA NARAYANAN,
S/0.A.N.S MENON, AGED 45 YEARS, ALLAPPAT HOUSE,
ALLAPPAT ROAD, RAVIPURAM, KOCHI -16.

3. V.S.SETHUMADHAVAN, S/O.A.N.S.MENON, AGED 44 YEARS,
ALLAPPAT HOUSE, ALLAPPAT ROAD, RAVIPURAM,
KOCHI -16.

BY ADVS.SRI.BIJU MARTIN
SRI.D.M.NOWFAL
SRI.M.M.SALIM

RESPONDENT(S):

1. THE KOCHI CORPORATION
REPERSENTED BY IT SECRETARY,
KOCHI -11.

2. AN.LEELAVATHI @ LEELAMA,
W/O.CHANDRASEKHARAN, ALLAPPAT, ALLAPPAT ROAD,
RAVIPURAM, KOCHI- 16.

R1 BY ADV. SRIL.K.P.JUSTINE(KARIPAT)SC,COCHIN CORPN
SRI.PK.SOYUZ,SC,COCHIN CORPORATION
R2 BY ADV. SRI.T.R.JAGADEESH
SRI.V.A.VINOD

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD
ON 18-02-2015, THE COURT ON THE SAME DAY DELIVERED
THE FOLLOWING:

sts
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APPENDIX

PETITIONER(S)' EXHIBITS

EXT.P1:
EXT.P2:
EXT.P3:

EXT.P4:

EXT.PS:

EXT.P6:
EXT.P7:
EXT.P8:
EXT.P9:
EXT.P10:
EXT.P10(A):
EXT.P11:

EXT.P12:

TRUE COPY SKETCH PRODUCED IN O.S. 312/1976.

TRUE COPY OF THE BUILDING PERMIT DATED 20/9/2007.

TRUE COPY OF THE TAX RECEIPT DATED 31/03/2012.

TRUE COPY OF THE PARTIAL OCCUPANCY CERTIFICATE
DATED 12/8/10.

TRUE COPIES OF THE PHOTOGRAPHS SHOWING THE PATHWAY AND
BELL MOUTH REGION

TRUE COPY OF THE NOTICE DATED 04/01/2012.

TRUE COPY OF THE OBJECTION DATED 31/01/12.

TRUE COPY ORDER OF 1ST RESPONDENT DATED 16/02/2012.

TRUE COPY OF THE ORDER IN APPEAL NO.185/12 DTD. 21/7/12.

TRUE COPY OF THE NOTICE DATED 01/11/2012.

TRUE COPY OF THE EXPLANATION DATED 30/11/2012.

TRUE COPY OF ORDER NO.MOP2/20071/11 DATED 18/01/13.

TRUE COPY OF THE ORDER IN APPEAL NO.129/13 DTD. 09/10/13.

RESPONDENT(S)' EXHIBITS

EXT.R2(A):
EXT.R2(B):

EXT.R2(C):

EXT.R2(D):

sts

TRUE COPY OF THE FINAL DECREE JUDGMENT IN O.S.NO.312/1976.

TRUE COPY OF THE RECEIPT

TRUE COPY OF THE NOTICE DATED 12/10/2011 ISSUED BY THE 1ST

RESPONDENT

TRUE COPY OF THE REPLY SUBMITTED BY THE 1ST PETITIONER.

ITRUE COPY/

P.A.TO.JUDGE



A.V. RAMAKRISHNA PILLA], ]J.

Dated this the 18™ day of February, 2015

JUDGMENT

Ext.P11 order, by which the 1% respondent intimated
the petitioner that the 1°* respondent would take steps to
cancel the building permit, and Ext.P12 appellate order
by the Tribunal for Local Self Government Institutions
confirming Ext.P11, are under challenge.

2. The 1% petitioner, who is the father of 2" and
3™ petitioners and the brother of the 2" respondent, has
an extent of 1.175 ares of land in Sy.No0.2521/3 part in
Ernakulam Village as per A schedule to the family
partition effected in OS No0.312/1976; and he took
delivery of the property in EP No0.166/2006. Thereafter,
the 1% petitioner submitted an application for building
permit for construction of a three-storied residential
building. The petitioners allege that permission was

granted by the 1% respondent on 20.09.2007 after
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complying with all formalities. Partial occupancy
certificate and building number was allotted to the
ground floor and 1°* floor on 12.08.2010. Thereafter, the
2" respondent filed a complaint before the 1% respondent
alleging that the building permit and occupancy
certificate was obtained under misrepresentation, based
on which, a notice was issued by the 1* respondent on
04.01.2012. The petitioners allege that though they have
filed objection, without considering the same, the 1%
respondent passed an order on 16.02.2012. The said
order was challenged before the Tribunal by filing appeal
No0.185/2012, which was allowed setting aside the order
of cancellation of building permit. There was a further
direction to verify whether the pathway has been
encroached upon by the construction. The petitioners
allege that without considering the said direction, the 1°
respondent passed Ext.P11 order stating that the 1°*
respondent would take steps to cancel the building

permit. Ext.P11 order was challenged by the petitioners
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before the Tribunal, which confirmed Ext.P11 order vide
Ext.P12. The petitioners allege that as the allegation
raised by the 2" respondent is of civil nature, the 1%
respondent has no right or authority and jurisdiction to
entertain the dispute. It is in this context, the petitioners
have come up before this Court.

3. In the counter affidavit filed by the 2™

respondent, she has contended as follows;

The property held by the 1% petitioner as A schedule
and the 2" respondent as B schedule are properties held
in common as family property, which was partitioned by
the intervention of the court, by which, it was set apart to
the respective shares of the members of a family vide
partition effected in OS No0.312/1976. As per family
partition, which obtained finality by the final decree
passed in FDA No0.1209/1999 in OS No.312/1976, D
schedule was shown as a common pathway provided for
the beneficial enjoyment of plots A, B & C, having a width
of 3m on the northern side and 2m on the remaining side,
which is sufficient enough to ply a maruthi car. The final

decree judgment is produced as Ext.R2(a). Thus, from the
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final decree itself, it is evident that the pathway having a
width of 3m on the northern side and 2m on the remaining
side was set apart for the common share of all parties to
the family partition. In other words, the pathway, as
provided in the final decree, has to be kept intact and any
construction in the partitioned properties reducing the
pathway is in violation of binding final decree judgment.
The contention of the petitioners that A schedule belongs
to them is having well defined boundaries, is not correct in
view of the fact that the corporation and the Tribunal
already arrived at a finding that the petitioners made
construction in the pathway reducing the width of the
pathway. The northern side of the petitioner's property is
having direct road frontage to Alappatt road, whereas the
only access to road of the 2" respondent and of C plot
sharer is the pathway as provided in the final decree
judgment. Any attempt to reduce the pathway will
adversely affect the 2" respondent and other sharer,
making the B schedule property held by the 2™
respondent valueless compared to the A schedule property
of the petitioners. In fact, northern side of A schedule is

having a length of 7.2m alone. Thereafter, there is a splay
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for the eastern pathway. The said splay is at the opening
of the pathway from the Alappatt road. It is taking into
account this splay for the pathway at its opening on the
north that in the final decree also the width of the
pathway was stipulated as 3m on its north and thereafter
as 2m. As per the Kerala Municipal Building Rules [Rule
27(vii)], on the bell mouth/opening of a pathway, such
splay has to be maintained so as to have free ingress and
egress of vehicles, without any obstruction. But,
suppressing the correct length of 7.2m and showing that
northern side is having a length of 8.60m by encroaching
upon the splay portion of the pathway, the petitioners
submitted the plan for obtaining a building permit in the A
plot.

The petitioners obtained Ext.P2 permit concealing
actual state of affairs and playing fraud upon the
corporation. Hence, legally and factually, no value can be
attached to Ext.P2 permit as fraud vitiates everything.
The transfer in favour of the 2" and 3™ petitioners by way
of settlement deed is also not done properly and in
accordance with law.

The 1% petitioner, taking advantage of the absence
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of the 2™ respondent in the place, submitted a plan and
sketch concealing actual facts and obtained the building
permit. In fact, on coming to know about the illegal steps
to make constructions, when the foundation works were
started, the 2" respondent, on 29.12.2008 itself,
submitted a complaint before the 1% respondent.
Evidencing the same, receipt issued by the corporation in
the name of the husband of the 2" respondent is produced
as Ext.R2(b). Further, the corporation issued notice on
04.01.2012 asking explanation in the matter that the plan
and building permit were obtained by playing fraud.
Actually, the corporation issued the first notice on
12.10.2011 seeking explanation in the matter. Then, the
1%t petitioner submitted an unsigned reply on 04.11.2011.
It is pertinent to note that in the said reply, the 1
petitioner admitted the fact that at the initial basement
stage of the construction itself, a complaint was lodged by
the 27 respondent. But, for obvious reasons, he
suppressed his own admission so made in his reply dated
04.11.2011. evidencing the said aspects, a copy of the
notice dated 12.10.2011 issued by the 1® respondent and

the reply thereof submitted by the 1% petitioner is



W.P.(C) No. 26397 of 2013

7.
produced as Exts.R2(c) & (d).

The objection, Ext.P7, filed by the 1 petitioner was
duly considered by the corporation on the basis of
partition sketch and other relevant materials; and
accordingly, Ext.P8 was issued by the Town Planning
Officer of the corporation stating that instead of the
available length of the northern side of the property, the
1%t petitioner with dubious intention to encroach upon the
pathway set apart as per the final decree submitted a plan
misrepresenting the corporation and thereby obtained the
building permit; and hence, it is informed him that the
building permit and occupancy -certificates would be
cancelled.

Appeal No0.185/2012 filed against Ext.P8 was
disposed of by the Tribunal as per Ext.P9 only to enable
the corporation to initiate necessary proceedings against
the sons of the 1% petitioner also, to whom the 1%
petitioner stated that partial occupancy in the constructed
building was issued and that he transferred the property
in their favour. In para 8 of Ext.P9 order, the Tribunal
arrived at the specific finding that as per the sketch, the

northern boundary is having a length of 7.2m only and
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thereafter, there is a splay to the eastern pathway. It is
also found that in the plan submitted for approval, this
splay is not shown and the bell mouth of the pathway also
is shown as having a width of only 2m and the excess
1.40m wide area, which does not form part of the property
of the 1°* petitioner and it has been taken as the property
of the 1° petitioner by showing the northern boundary as
8.60m. Therefore, the issue was concluded and found
against the 1% petitioner, but, it is only to initiate
proceedings against the sons, who allegedly are the
subsequent transferees, Ext.P8 order was issued.

It is in due compliance with Ext.P9 order, the
corporation initiated proceedings against the petitioners
as per Ext.P10 after due spot inspection conducted on
20.09.2012 and directing the petitioners to restore the
original lie and nature of the pathway on the bell mouth
portion as 3.4m and thereafter, 2m as per the partition
sketch within 15 days. The spot inspection was conducted
in the presence of the petitioners and the contrary
contention is not correct. Here, it is pertinent to note that
as per Rule 22(a) of the Kerala Municipality Building

Rules, 1999, the owner of a building permit is duty bound
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to permit the secretary or any other authorized officer to
enter the plot or building or premises at any time between
7 am and 6 pm or at any time deemed necessary for
enforcing the rules. Therefore, Ext.P10 notice issued after
due spot enquiry and after considering the explanation
submitted by the 1% petitioner; and hence, Ext.P10 is
legally valid in all respects.

The contention that the width of the pathway is 2m
including the foundation of the compound wall is actually
an admission to the fact that the petitioners encroached
upon the pathway by constructing the compound wall
without leaving the 2m as provided in the final decree.
Evidently, it is much after the final decree that the 1%
petitioner started construction; and now, he says that the
2m pathway is inclusive of the foundation wall, which is
quite baseless and self serving contention. Further, it is
also to be taken note of that, in the final decree judgment,
it is made clear by the civil court that the said pathway is
a pathway having a width of 3m on the northern side and
2m on the remaining side, which is sufficient enough to
ply a maruthi car. Now, because of the encroachment, the

use of the pathway as provided in the final decree
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judgment is reduced to nil. Such a high handed action by
the petitioners is highly illegal and unsustainable.

The corporation issued Ext.P11 proceedings after
duly considering the explanation submitted by the
petitioners in accordance with the KMBR. As per Ext.P11,
the corporation only directed the petitioners to restore the
original width, lie and nature of the pathway as it existed
at the time of final decree or else the building permit will
be cancelled. In fact, the corporation ought to have taken
steps to cancel the building permit since it is quite evident
on record that the building permit itself was obtained
through misrepresentation. Unsuccessful challenge
against Ext.P11 resulted in Ext.P12 order passed by the
Tribunal, wherein the Tribunal specifically referred to its
earlier order, by which the Tribunal entered finding that
actually, the 1%t petitioner, suppressing the correct fact
about the length of northern boundary, i.e., 7.2m, shown it
as 8.6m and thereby obtained the permit. The order
passed by the Tribunal after elaborately considering the
various contentions raised by the petitioners does not call

for any interference.

4. Arguments have been heard.



W.P.(C) No. 26397 of 2013

W11

5. It is argued that Ext.P11 was passed without
proper enquiry and verification of the records. The case
of the petitioners is that the allegation of the 2™
respondent is of civil nature; and therefore, the 2"
respondent can approach the competent civil court
having jurisdiction if the petitioners have encroached
upon the pathway as alleged by the 2™ respondent. It
appears from Ext.P11 order that it does not say anything
about the width of the pathway or encroachment by the
petitioners. If there is an encroachment as alleged, the
same could be proved only on a proper measurement on
the basis of a proper plan or sketch. The 1% respondent
can suspend or revoke the permit and occupancy
certificate only if the construction is made encroaching
upon any portion of the pathway as alleged by the 2™
respondent. As it appears from the record that the
petitioners were not given an opportunity of being heard
before passing Ext.P11, this Court is of the view that

further action could be taken only if a proper
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measurement is made under due notice to the petitioners.

Therefore, the writ petition is disposed of directing
the respondent corporation to effect measurement of the
1% petitioner's property as well as the adjoining
properties on the basis of Ext.P1 sketch after issuing
notice to the petitioners and the party respondent. This
exercise shall be completed within a period of one month
from the date of receipt of a copy of this judgment. If, on
such measurements, it is found that encroachments were
made by the petitioners, it shall be open to the
respondent corporation to proceed against the petitioners

in accordance with law.

Sd/-
A.V. RAMAKRISHNA PILLAI
JUDGE

bka/-



