
IN THE HIGH COURT OF KERALA AT ERNAKULAM 

PRESENT:

THE HONOURABLE MR. JUSTICE DAMA SESHADRI NAIDU  

FRIDAY, THE 16TH DAY OF OCTOBER 2015/24TH ASWINA, 1937

WP(C).No. 21863 of 2014 (G) 
---------------------------------------------

PETITIONER:

  NAZIMUDDIN.M.,  (RETIRED SENIOR CLERK,
  THE PATTATHANAM SERVICE CO-OPERATIVE BANK 
  LTD.2471) MALAMEL THEKKATHIL, VADAKKUNNTHALA PO,
  KARUNAGAPPALLY, KOLLAM 690 536.

  BY ADV. DR.K.P.PRADEEP

RESPONDENTS:

          1. STATE OF KERALA REP. BY THE SECRETARY, 
   CO-OPERATION, GOVERNMENT SECRETARIAT,
   THIRUVANANTHAPURAM 695 001.

          2. THE REGISTRAR OF CO-OPERATIVE SOCIETIES,
   DEPARTMENT OF CO-OPERTION
   GOVERNMENT OF KERALA, 
   THIRUVANANTHAPURAM 695 001.

          3. THE PATTATHANAM SERVICE CO-OPERATIVE BANK 
   LTD.NO.2471, MUKUNDAPURAM PO, CHAVARA,
   KOLLAM 691 585 REPRESENTED BY ITS SECRETARY.

          4. THE SECRETARY, KERALA STATE CO-OPERATIVE EMPLOYEE
   PENSION BOARD, CHINMAYA LANE, KUNNUMPURAM,
   NEAR AYURVBEDA COLLEGE, THIRUVANANTHAUPRAM 695 001.

  R4  BY ADV. SRI.K.R.SUNIL
  R3  BY ADV. SRI.BECHU KURIAN THOMAS
  R1 & R2 BY GOVERNMENT PLEADER SRI.G.GOPAKUMAR
 
  THIS WRIT PETITION (CIVIL)  HAVING BEEN FINALLY HEARD  ON

16-10-2015, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:



APPENDIX IN WP(C).No. 21863 of 2014 (G) 

PETITIONER'S EXHIBITS: 

EXHIBIT P1 TRUE COPY OF THE ORDER NO.CRP(2) 601/02 DATED 10/10/2002
OF THE JOINT REGISTRAR OF CO-OPERATIVE SOCIETIES, KOLLAM

EXHIBIT  P2  TRUE  COPY  OF  HE  JUDGMENT   DATED  5/2/2008  IN  WPC
NO.33068/2003 OF THIS HON'BLE COURT

EXHIBIT  P3  TRUE  COPY  OF  THE  REPRESENTATION  DATED  12/12/2008
SUBMITTED BY THE PETITIONER TO THE 4TH RESPONDENT

EXHIBIT  P4  TRUE  COPY  OF  THE  JUDGMENT  DATED  18/3/2013  IN  WPC
25032/2010 OF THIS HON'BLE COURT

EXHIBIT P5 TRUE COPY OF THE ORDER DATED 18/7/2013 IN RP NO.438/2013
OF THIS HON'BLE COURT

EXHIBIT P6  TRUE COPY OF THE STATEMENT FOR THE REMITTANCE OF
PENSION FUND CONTRIBUTION DATED 4/9/2013 IN SB A/C NO.10814  OF
THE DISTRICT CO-OPERATIVE BANK, KOLLAM AT CHAVARA BRANCH, WITH
RESPECT TO THE PETITIONER

EXHIBIT P7 TRUE COPY OF THE PAY SLIP NO.8250 DATED 4/9/2013 ISSUED
FROM DISTRICT CO-OPERATIVE BANK,CHAVARA BRANCH

EXHIBIT P8 TRUE COPY OF THE PENSION SANCTION ORDER NO.PB PPO
783/KLM  DATED  17/5/2014  ISSUED  BY  THE  4TH  RESPONDENT  TO  THE
PETITIONER

EXHIBIT  P9  TRUE  COPY  OF  THE  REPRESENTATION  DATED  3/6/2014
SUBMITTED BY THE PETITIONER TO THE IST RESPONDENT

EXHIBIT P10 TRUE COPY OF THE RESOLUTION NO.CR 73 DATED 12/11/2013
OF THE 3RD RESPONDENT

EXHIBIT P10(a) TRUE ENGLISH TRANSLATION OF EXT P10 RESOLUTION OF
THE  THIRD  RESPONDET,  PREPARED  BY  THE  COUNSEL  FOR  THE
PETITIONER 

EXHIBIT  P11  TRUE  COPY  OF  THE  COMMUNICATION  NO.1375/13  DATED
13/12/2013  ISSUED  BY  THE  ASSISTANT  REGISTRAR  (GENERAL),
KARUNAGAPPALLY TO THE FOURTH RESPONDENT 

EXHIBIT  P11(a)  TRUE  ENGLISH  TRANSLATION  OF  EXT.  P11
COMMUNICATION PREPARED BY THE COUNSEL FOR THE PETITIONER 

RESPONDENT'S EXHIBITS: NIL.

/TRUE COPY/

P.S. TO JUDGE



Dama Seshadri Naidu, J.

-------------------------------------------

W.P.(C)No.21863 of 2014 G

--------------------------------------------

Dated this the 16th day of October, 2015

JUDGMENT

   The petitioner, having joined the services of the third

respondent  Bank  in  1977,  got  promoted  in  1991  and

eventually retired on 31.05.2008, on his attaining the age of

superannuation.  But,  in  the  interregnum,  certain

developments took place: on 03.01.1997 the petitioner was

placed  under  suspension  and  on  21.12.1998,  after

departmental inquiry, he was terminated from service. 

    2. In the light of the subsequent judicial proceedings

initiated  by  the  petitioner,  through Exhibit  P1  order,  the

Joint Registrar directed the petitioner's reinstatement with

full  back-wages.  Nevertheless,  when the third respondent

Bank took the matter to this Court, it rendered Exhibit P2

judgment on 05.02.2008 modifying Exhibit  P1 only to the
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extent  of  back-wages.  In  other  words,  the petitioner  was

directed to be reinstated with all service benefits, save the

back-wages. Thus, the petitioner retired on 31.05.2008. 

    3. On 12.12.2008, aggrieved by the delay in having

the  pension  sanctioned  to  him,  the  petitioner  submitted

Exhibit P3 representation to the Pension Board, the fourth

respondent, to extend the said benefit without further delay.

Questioning the fourth respondent's inaction in that regard,

the petitioner  filed a  writ  petition and invited Exhibit  P4

judgment.

   4. A perusal of Exhibit P4 judgment reveals that this

Court  directed  the  third  respondent  Bank  to  remit  the

pension contribution to the fourth respondent to enable it to

pay pension to the petitioner. Questioning the quantum of

contribution to be remitted, the third respondent Bank filed

a  review,  which  was  disposed  of  by  this  Court  through

Exhibit  P5  order  dated  18.07.2013.  This  Court,  in  fact,
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extended  the  benefit  of  one-time  settlement  to  the  third

respondent Bank and permitted it to remit a lesser amount

than  what  had  been  mentioned  in  Exhibit  P4  judgment.

Save this concession, the Court has not disturbed Exhibit P4

judgment. 

    5. In compliance with Exhibit P5 order in review, the

third  respondent  Bank,  apart  from submitting  Exhibit  P6

statement  of  computation,  remitted  the  amount  to  the

fourth respondent on the same day, i.e. on 04.09.2013. As a

consequence,  the  fourth  respondent  issued  Exhibit  P8

proceedings on 17.05.2014 fixing the petitioner's monthly

pension at  ` 6,008/-. But, the fourth respondent decided to

grant the pension prospectively from 01.09.2013, the date

of remittance of the contribution by the third respondent

Bank,  rather  than  from  31.05.2008,  the  date  of  the

petitioner's retirement.  Aggrieved, the petitioner has filed

the present writ petition.
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    6.  The  learned  counsel  for  the  petitioner  has

submitted  that  the  petitioner,  as  is  evident  from  Exhibit

P11,  joined  the  contributory  pension  scheme  in  the  very

year  of  his  joining  the  service,  i.e. in  1997.  Thus,  it  is

deemed that once the Self-Financing Pension Scheme was

introduced in 1993, the petitioner for all practical purposes

continued to be a member of the new Scheme, for the third

respondent  Bank,  too,  joined  the  Scheme.  He  has  also

submitted  that  in  the  light  of  Exhibit  P4  judgment  and

Exhibit P5 order of this Court,  the third respondent Bank

remitted the entire contribution along with interest. Since

the  fourth  respondent  has  challenged  neither  Exhibit  P4

judgment  nor  Exhibit  P5  order  of  this  Court,  it  cannot,

claims the learned counsel, now turn around and limit its

obligation. In other words, it cannot be permitted to pay the

pension from 01.09.2013—only prospectively.
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    7.  Per contra, the learned Standing Counsel for the

fourth  respondent  Pension  Board,  in  tune  with  the

averments made in the counter affidavit, has submitted that

the petitioner was terminated from service on 21.12.1998

and was reinstated only on 31.05.2008. According to him,

the  third  respondent  Bank  did  not  remit  any  amounts

towards  the  petitioner's  pension  contribution  until  it

approached this Court and, finally, invited Exhibit P5 order

in the review of Exhibit P4 judgment.

    8. The learned Standing Counsel has further drawn

my  attention  to  Clause  20(3)  of  the  Kerala  Co-operative

Societies Employees Self Financing Pension Scheme, 1994

('the  Scheme'  for  brevity).  The  fourth  respondent  is

obligated to pay the pension arrears, according to him, only

from the date of the employer actually remitted the amount;

in  other  words,  from  the  date  when  the  beneficiary

employee was enrolled into the Scheme. 
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    9.  In  elaboration  of  his  submissions,  the  learned

Standing  Counsel  would  contend  that  indisputably  the

petitioner  was  enrolled  only  at  the  time  of  the  third

respondent Bank remitting the contribution.  Summing up

his  submissions,  the  learned  Standing  Counsel  would

submit  that  Exhibit  P8  is  unexceptionable  and cannot  be

interfered with.

    10. In reply,  the learned counsel for the petitioner

has submitted that the fourth respondent has received the

contribution along with interest up to date; it cannot negate

its responsibility of paying the pension from the petitioner's

actual  date  of  retirement.  In  the  alternative,  he  has

submitted that the proviso to clause 20(3) of the Scheme

was brought on the Statute Book through an amendment in

2010,  but  the  petitioner  stood  retired  in  2008.  In  other

words,  the  proviso  to  clause  20(3),  if  at  all  has  any

application, can only have prospective application, thereby,
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not affecting the rights of the petitioner, who had retired

before the incorporation of the proviso.

    11. Heard the learned counsel for the petitioner and

the  third  respondent  Bank;  and  the  learned  Standing

Counsel for the respondent Pension Board, as well as the

learned  Government  Pleader,  apart  from  perusing  the

record.

    12.  The bone of  contention  in  this  writ  petition is

whether the petitioner is entitled to the arrears of pension

from the date of his retirement. 

    13. On the issue of retroactive benefit, the learned

Standing Counsel for the fourth respondent Pension Board

has raised twin objections: First, though at the time of the

petitioner's re-instatement there was a direction to continue

the  petitioner  in  service,  it  was  without  back-wages.

According to him, no pay; no pension contribution. Second,

an employee, who has retired and who has not already been
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enrolled  in  the  pension  scheme,  shall,  in  terms  of  the

proviso  to  clause  20(3)  of  the  Scheme,  get  arrears  of

pension  only  with  effect  from  the  month  the  employer

remits the contribution with interest thereon.

14. In so far as the first contention is concerned, it

may be stated that this Court  in an unreported judgment

dated  27.01.2015  in  W.P.(C)No.25840/2008  has  squarely

answered  it.  As  can  be  seen  from  paragraph  4  of  the

judgment,  the  petitioner  therein  was  also  re-instated  in

service  with  continuity,  but  without  back-wages.  In  that

context, a learned Single Judge of this Court has observed

as follows:

“It  is  true  that,  as  per  Section  61  no  payment  to  the
Employees Provident Fund is permissible after the society
enrolls  under  the  Pension  Scheme.  However,  the  said
prohibition does not place any impediment against making
good any short fall that may be detected at a later point of
time.  It  is  not  in  dispute that,  upon the first  respondent
joining  the  Pension  Scheme the  amount  standing  to  the
credit of the employees under the said scheme had been
transferred  to  the  second  respondent.  It  is  also  worth
noticing  that,  the  amount  remitted  was  received  by  the
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second respondent and is  still  being retained. The above
being the position, there is no justification for denying to
the  petitioner  the  full  pension  on  the  basis  of  the
remittances  made.  The  delay  for  the  remittance  can  be
attributed  only  to  the  first  respondent  society  for  which
there is no justification for penalising the petitioner who is
the employee. There has been no lapse or omission on the
part of the petitioner. Therefore, it is only appropriate that
the petitioner is paid pension computing the period that he
was kept out of service also.”

15. I am in respectful agreement with the ratio laid

down  by  his  Lordship  and  accordingly  hold  that  the

contention  of  the  learned  Standing  Counsel  cannot  be

countenanced.

    16. Concerning the arrears of pension, the learned

Standing Counsel has tried to draw parallels between what

is said to be an analogous provision in the State and District

Co-operative  Bank  Employees  Pension  Scheme  and  the

Scheme applicable to the petitioner. As can be seen, clause

5(2) of the said Scheme mandates that all the employees of

the Bank and those who have retired from the service of the

Bank between January 1974 and 31st March, 2015 shall be
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paid pension only from the succeeding month of the month

on which the entire portion of the employer's contribution

has been remitted. It is further specified that no arrears of

pension shall be payable till the month of such remittance.

According to the learned Standing Counsel, the proviso to

clause  20(3)  is  also  similar.  Accordingly,  it  shall  be

concluded, contends the learned Standing Counsel, that the

petitioner shall not be entitled to the arrears of pension.

    17.  I  am  afraid  the  contention  of  the  learned

Standing Counsel fails to pass the judicial muster. We may

assume  that  the  proviso  restricts  the  right  of  a  retired

employee to have arrears of pension. Still, the very proviso,

indisputably, was incorporated on 27.01.2010, whereas the

petitioner retired from service on 31.05.2008. There is no

gainsaying the fact that the proviso has got only prospective

application.
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    Under  these  facts  and  circumstances,  the  writ

petition  is  allowed  setting  aside  Exhibit  P8  order.

Consequently,  this  Court  further  directs  the  fourth

respondent to pay the arrears of pension to the petitioner

from the date of retirement as expeditiously as possible. 

    In the light of the ratio laid down by this Court in

W.P.(C)No.25840/2008,  the  period  during  which  the

petitioner had been out of service shall be reckoned for the

purpose of quantifying the pension. And, it is entirely open

to  the  fourth  respondent  to  recover  from  the  third

respondent Bank any shortfall of the fund in the light of the

directions given hereinabove.

    No order as to costs.

Dama Seshadri Naidu, Judge

tkv

'C.R.'


