IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR.JUSTICE K.VINOD CHANDRAN

MONDAY, THE 30TH DAY OF MARCH 2015/9TH CHAITHRA, 1937

W.P.(C).N0.32703 of 2003 (R)

PETITIONER(S):-

A.ABDUL VAHEED, PRINCIPAL,

MANARUL HUDA HIGHER SECONDARY SCHOOL, KOLLAMKAVU,
PAZHAKUTTY (P.O.) NEDUMANGAD, THIRUVANANTHAPURAM.

BY ADVS.SRI.GOPAKUMAR R.THALIYAL
SRI.JUBYRAJ.A.P.

RESPONDENT(S):-

1. THE REGIONAL PROVIDENT FUND COMMISSIONER,
REGIONAL OFFICE, BHAVISHYANIDHI BHAVAN,
PATTOM, THIRUVANANTHAPURAM-4

2. THE ASSISTANT PROVIDENT FUND COMMISSIONER,

REGIONAL OFFICE, BHAVISHYANIDHI BHAVAN, PATTOM,
THIRUVANANTHAPURAM-4

3. THE RECOVERY OFFICER, EMPLOYEES' PROVIDENT FUNDS,
BHAVISHYANIDHI BHAVAN, PATTOM, THIRUVANANTHAPRUAM - 4.

R1 TO R3 BY SENIOR ADVOCATE SRI.N.N. SUGUNAPALAN &
STANDING COUNSEL SRI.N.SUJIN.

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD ON
30-03-2015, THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:
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APPENDIX

PETITIONER(S)' EXHIBITS

EXT.P1 TRUE COPY OF THE NOTICE ISSUED BY THE 1ST RESPONDENT
NO.KR/16060/COV//ENF 1(3)/97 DATED 2.6.1997.

EXT.P2 TRUE COPY OF COMMUNICATION ISSUED BY THE 2ND
RESPONDENT NO.KR/TVM/CIRCLE:15/KR/16060/CA
DATED 28.11.2002 ALONG WITH THE STATEMENT.

EXT.P3 TRUE COPY OF THE REPRESENTATION DATED 2.12.2002
SUBMITTED BY THE PETITIOENR BEFORE THE 2ND RESPONDENT.

EXT.P4 TRUE COPY OF THE PROCEEDINGS ISSUED BY THE 2ND
RESPONDENT NO.KR/16060/RO/TVM/PD/EX./N.S./2002
DATED 9.12.2002.

EXT.P5 TRUE COPY OF THE REPRESENTATION DATED 18.12.2002
SUBMITTED BY THE PETITIONER BEFORE THE 2ND RESONDENT.

EXT.P6 TRUE COPY OF THE OBJECTION ALONG WITH THE ANNEXURE
DATED 10.1.2003 SUBMITTED BY THE PETITIONER BEFORE THE
1ST RESPONDENT.

EXT.P7 TRUE COPY OF NOTICE ISSUED BY THE 3RD RESPONDENT
NO.KR/16060/RECOVERY/RO/TVM/2003/300 DATED 13.06.2003.

EXT.P8 TRUE COPY OF THE REPLY SENT BY THE PETITIONER TO
THE 3RD RESPONDENT DATED 23.06.2003.

RESPONDENT(S)' EXHIBITS:-

EXT.R2(a) TRUE COPY OF THE REVISED LEVY ORDER DATED 1.6.2004.

VKku/- [ true copy ]



K. Vinod Chandran, J.

W.P(C) No.32703 of 2003-R

Dated this the 30" day of March, 2015

JUDGMENT

The petitioner is aggrieved with Exhibit P4 order under
Section 14B of the Employees' Provident Funds and Miscellaneous
Provisions Act, 1952 [for brevity “EPF Act’] imposing damages for
failure to remit contributions under the Act between 07/1995 to
02/2000. The petitioner admittedly did not voluntarily seek
coverage under the EPF Act. Proceedings were initiated under
Section 7A of the Act and two establishments were clubbed
together, assessing contributions from 1995 onwards. The
employees' contribution payable by the petitioner-establishment
prior to the initiation of Section 7A proceedings were waived under
the provisions of the Act itself.

2. Subsequently, notice was issued under Sections 7Q
and 14B of the Act for imposition of interest and damages. Exhibit
P2 is the notice, wherein an amount of Rs.18,004/- was demanded
as interest under Section 7Q and an amount of Rs.75,026/- as
damages under Section 14B. Detailed computation was also given.

The petitioner is said to have replied to Exhibit P2 by Exhibit P3
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dated 02.12.2002. However, it is not known as to how the said
application for time was filed, since that was not referred to in
Exhibit P4 order. Exhibit P4 order specifically speaks of the
petitioner having neither replied to the notice; nor any
representative having appeared for the personal hearing fixed on
03.12.2002. An order was passed, imposing Section 14B damages
as indicated in Exhibit P2 notice. Separate orders were passed
under Section 7Q also.

3. It is trite that no appeal lies from Section 7Q order,
since the interest is held to be compensatory and automatic, in
M/s.Arcot Textiles Mills Ltd. v. Regional Provident Fund
Commissioner and others [AIR 2014 SC 295]. The learned
counsel for the petitioner contends that, the petitioner was not
heard before Exhibit P4 order was passed and that the petitioner's
objections at Exhibit P6 have not been considered. Exhibit P6
objection was filed long after Exhibit P4 was passed. It is to be
noticed that Exhibit P4 is an appealable order and the petitioner did
not file an appeal from that order. When demand notices were
issued, the petitioner approached this Court under Article 226 of

the Constitution of India.
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4. The petitioner would contend that interim stay was
granted only on the ground of no opportunity of hearing being
afforded to the petitioner and that the matter having been admitted,
the question of alternate remedy does not at all arise. This Court is
not inclined to accept such a contention. True, an interim order was
granted; but that cannot be said to be on the ground of violation of
principles of natural justice, since no detailed order has been
passed. The order Exhibit P4 was dated 03.12.2002, which was
issued on 09.12.2002. The petitioner has approached this Court on
17.10.2003, long after the period, for availing the appellate remedy,
was over. The period provided under the statute to file an appeal is
sixty days from the date of communication of the order; with a
further time of sixty days in which the assessee could file an appeal
with satisfactory explanation for delay.

5. The mere fact that the above writ petition was
admitted, does not commend exercise of an appellate jurisdiction
under Article 226 of the Constitution. The question of violation of
principles of natural justice also cannot be countenanced, since the
petitioner was specifically granted an opportunity for hearing on

03.12.2002; but had not replied nor the petitioner represented
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before the authority. Though the petitioner contends that Exhibit P3
request for adjournment was given, there is nothing to substantiate
the same. In any event, the objection itself at Exhibit P6 was filed
after the order was passed. If the petitioner had a contention
against Exhibit P4, then necessarily, being aware of Exhibit P4
order, which is referred to in Exhibit P6 objection, the petitioner
ought to have approached the appellate authority and not filed an
objection before the authority who becomes functus officio on the
order being passed. It is also pertinent that a specific power to
review the order under Section 7A, as provided in Section 7B has
also not been invoked by the petitioner. In such circumstance,
there would be absolutely no reason why this Court should exercise
the extra ordinary jurisdiction under Article 226 of the Constitution
to interfere with Exhibit P4 order.

6. For all the above reasons, the writ petition is found to
be devoid of merit and the same is dismissed. No costs.

7. Definitely there is some difference in computation,
which has been communicated to the petitioner by Exhibit R2(a),
where the damages under Section 14B has been reduced to

Rs.58,206/-. Surely, that would enure to the benefit of the
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petitioner. The petitioner's counsel submits that the interest under
Section 7Q has already been paid. Hence, it is directed that, the
petitioner would be entitled to satisfy the damages under
Section14B in three equal monthly instalments, starting on the 30"
of April, 2015 and to be followed up by remittances on the 30" of
the two succeeding months. If default is committed, the
respondent-Organisation would be entitled to proceed for recovery
of the amounts.
Ordered accordingly.
Sd/-
K. Vinod Chandran,
Judge
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