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K. VINOD CHANDRAN, ]J.

Dated this the 13" day of November, 2015

JUDGMENT

The petitioner is before this Court challenging the
interim order of the appellate authority in Ext.P8. The issue
is whether the petitioner is entitled to the exemption
available under section 10A of the Income Tax Act, 1961
(for brevity 'the Act').

2. The petitioner admittedly was granted exemption
under Section 10A of the Act by the assessing authority in
the assessment year 2000-2001 and the same was
continued in all the subsequent years up to 2006-2007.
The department attempted to re-open the assessments from
2004-2005 to 2006-2007, which were challenged in three
separate writ petitions. With respect to the earlier years
even the department conceded to the fact that they could
effect no re-assessment for reason of the limitation; i.e., six

years having elapsed.
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3. With respect to the later three years, the
department's contention was that despite four years having
elapsed the department could initiate such proceedings
relying on the two year extension granted, which could be
only on grounds of suppression. This Court in W.P.(C)
No0.27373/2011 and connected cases held that no such
suppression could be discerned and hence, set aside the
orders of reassessment. However, with respect to the
assessment year 2008-2009, the petitioner was relegated to
the appellate authority; by whom, the stay application was
also directed to be considered. Ext.P8 is the consideration
made, directing payment of 50% of the demand outstanding
and keeping in abeyance the recovery of the balance 50% of

the demand outstanding, till the disposal of the appeal.

4. 1 have heard the learned counsel appearing for
the petitioner, the learned Standing Counsel (Taxes)

appearing for respondents 2 and 3 and the learned Central
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Government Standing Counsel appearing for the 1°

respondent.

5. The entire issue revolves around whether the
petitioner has satisfied the conditions for exemption. The
learned counsel for the petitioner contends that the
exemption having been allowed in the earlier years, cannot
be declined in the later years, going by the decision of the
Commissioner of Income Tax v. Western Outdoor
Interactive (P) Ltd. - (2012) 254 CTR (Bom) 593. The
learned counsel would further urge on the basis of the
decision reported in Commissioner of Income Tax v.
Seeyan Plywoods - (1991) 190 ITR 564 (KER) that even
if the petitioner cannot satisfy the investments, having been
made beyond the 80% limit in the first year, the petitioner
could, for the later years. The petitioner, on facts, satisfies
such condition and on the basis of the investments made

even 80% has been exceeded in the very next year entitling
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the petitioner for exemption at least from that year
onwards; for the balance available in the 10 block year

period of exemption.

6. The learned Standing Counsel (Government of
India) (Taxes), however, contend that there should be a
cumulative satisfaction of the conditions in clause (2) and
(3) of sub section (2) of Section 10A of the Act and Section
801 of the Act would be applicable only insofar as clause (3)

is concerned.

7. A reading of clauses (2) and (3) would indicate
that the said conditions are to be satisfied separately and as
stated by the learned Standing Counsel there has to be a
cumulative satisfaction of such conditions. Clause (2)
specifically refers to splitting up of or reconstruction of a
business already in existence. The petitioner does not have

any claim under the proviso to the said clause.
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8. The contention of the petitioner is that the
splitting up of an existing business has not been effected in
the present case since the earlier business was with respect
to rectification of software of airline companies, and when
the new company was formed there is a totally different
business, of development of software. The learned counsel
for the petitioner further contends that the transfer of the
existing business was only for the purpose of concluding the
existing orders and after that it was necessarily a new
business for which, in fact, there has been substantial

investments made in the subsequent years.

9. The learned Standing Counsel (Government of
India) (Tax), however, argues that the Business Corporation
Agreement (BCA) would in fact indicate otherwise insofar
as it deals with handing over the current business of the

erstwhile company to the new company formed.
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10. Essentially, it is to be noticed that exemption is
available for a new business venture with the intention of
promoting business and setting up of new ventures. By
mere splitting up or reconstruction of an existing business,
there could be no exemption claimed under Section 10A of
the Act since that would go against the very intention of the

legislature.

11. Evidently, there is some dispute as to whether the
company set up and the business carried on was a newly
established one, which alone would entitle the petitioner to
claim exemption under Section 10A of the Act. The
assessing officer has found the same on facts and on a
re-examination of the BCA, that the condition at clause (2)
of Subsection (2) of Section 10A of the Act has not been

satisfied.
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12. In the teeth of the controversies and considering
the fact that the entire issue has been considered
elaborately by the Commissioner of Income Tax (Appeals),
prima facie this Court is of the opinion that the question has
to be considered on merits. It is also to be noticed that it is
on the basis of the BCA which was available in the files that
the exemption was granted for the earlier years. In such
circumstance, even if the assessment of every year gives
rise to a fresh cause of action, it has to be considered
whether the exemption granted in the earlier years would
stand against the exemption being withdrawn in the later
years, for reason only of there being a mere change of
opinion. In fact, this Court while disposing of the earlier
writ petition, against the very same assessment order, kept

the question open.

13. Considering the rival contentions as also the facts

which indicate that the petitioner had been enjoying such
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exemption through the successive years before the present
assessment year, this Court is of the opinion that there can
be a modification made to Ext.P8 directing the petitioner to
remit 25% of the amounts demanded by six equal monthly
instalments starting from 17.12.2015 and continued on the
17™ of every successive month.

Writ petition would stand disposed of with the above
modification. No costs.

Sd/-

K.VINOD CHANDRAN,
JUDGE

1 1e/11/15



