IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR.JUSTICE A.M.SHAFFIQUE
TUESDAY, THE 26TH DAY OF MAY 2015/5TH JYAISHTA, 1937
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MULANTHURUTHY P.O.-682 314.

21. ABHILASH T.P., THODATHIL HOUSE,
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THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD
ON 26-05-2015, THE COURT ON THE SAME DAY DELIVERED
THE FOLLOWING:

rs.
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APPENDIX

PETITIONER'S EXHIBITS:-

EXHIBIT P1:

EXHIBIT P2:

EXHIBIT P3:

EXHIBIT P4:

EXHIBIT PS5:

EXHIBIT P6:

EXHIBIT P7:

EXHIBIT P8:

EXHIBIT P9:

EXHIBIT P10:

EXHIBIT P11:

EXHIBIT P12:

EXHIBIT P13:

EXHIBIT P14:

EXHIBIT P15:

COPY OF THE APPLICATION IN FORM NO.1 SUBMITTED BY THE
5TH RESPONDENT BEFORE MULANTHURUTHY GRAMA
PANCHAYATH DT. 27.05.2004.

COPY OF THE DECISION NO.VII DT. 27.05.2004 OF THE
MULANTHURUTHY GRAMA PANCHAYATH.

COPY OF THE COMMUNICATION NO.C2.21842/04 DT. 07.09.2004
ISSUED BY THE 2ND RESPONDENT TO THE 1ST RESPONDENT.

COPY OF THE COMMUNICATION NO.CM5-42400/04 DT. 15.11.2004
ISSUED BY THE 1ST RESPONDENT TO THE 4TH RESPONDENT.

COPY OF THE OBJECTION SUBMITTED BY MANAGING TRUSTEE
OF NIRMALA CHARITABLE TRUST, THALACODE, MULANTHURUTHY
DT. 06.06.2007.

COPY OF THE COMMUNICATION NO.A4.117/10 DT.07.01.2010 ALONG
WITH THE SKETCH ISSUED BY TAHSILDHAR, KANAYANNUR.

COPY OF THE COMMUNICATION NO.A4 6159/10 DT. 30.08.2010
ISSUED BY THE TAHSILDAR, KANAYANNUR.

COPYH OF THE LETTER NO.D1[A]11344/2010/ER DRT. 19.05.2010
SUPERINTENDENT OF POLICE, ERNAKULAM RURAL, ALUVA.

COPY OF THE COMMUNICATION NO.GWE/109/11 DT. 13.06.2011
ISSUED BY THE DISTRICT OFFICER, GROUND WATER
DEPARTMENT, ERNAKULAM.

COPY OF THE JUDGMENT DT. 20.10.2011 IN WP(C).NO. 27849/2011
BEFORE THIS HON'BLE COURT.

COPY OF THE LETTER DT. 09.03.2012 BY THE UNDER SECRETARY
TO THE GOVERNMENT TO THE 1ST RESPONDENT.

COPY OF THE PROPOSAL OF THE 4TH RESPONDENT DT. 21.03.2012
SUBMITTED BEFORE THE 1ST RESPONDENT.

COPY OF THE REPORT NO.B2-8923/2012 DT. 21.05.2012 OF
THE 2ND RESPONDENT.

COPY OF THE COMMUNICATION NO.B-4355/12 DT. 12.06.2012 OF
THE RDO, FORT KOCHI.

COPY OF THE GO(RT)NO.2451/2012/LSGD DT. 23.08.2012 ISSUED BY
THE 3RD RESPONDENT.
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EXHIBIT P16:

EXHIBIT P17:

EXHIBIT P18:

COPY OF THE ORDER NO.M5/42400/04 DT. 13.09.2012 OF
THE 3RD RESPONDENT.

COPY OF THE JUDGMENT DT. 08.03.2013 IN WP(C).NO.31207/2012 OF
THIS HON'BLE COURT.

COPY OF THE GO(RT)NO.1422/2013 DT. 31.05.2013 ISSUED BY
THE 3RD RESPONDENT.

RESPONDENT'S EXHIBITS:-

EXT.R4A

EXT.R4B

EXT.R4C

EXT.R4D

EXT.R4E

EXT.R4F

EXT.R4G

EXT.R4H

EXT.R4l

EXT.R4J

EXT.R4K

EXT.R4L

COPY OF THE POSSESSION CERTIFICATE NO.3974/11
DATED 17/09/2011 ISSUED BY VILLAGE OFFICER, MULANTHURUTHY.

COPY OF THE LOCATION SKETCH WITH CERTIFICATE ISSUED BY
THE VILLAGE OFFICER, MULANTHURUTHY DATED 27/08/2011.

COPY OF THE APPLICATION DATED 27/05/2004 MADE BY THE
4TH RESPONDENT.

COPY OF THE DECISION DATED 27/05/2004 OF THE
MULANTHURUTHY GRAMA PANCHAYATH.

COPY OF THE COMMUNICATION NO.C2.21842/04 DATED 07/09/2004
OF THE 2ND RESPONDENT.

COPY OF THE SITE PLAN ISSUED BY VILLAGE OFFICER,
MULANTHURUTHY.

COPY OF THE COMMUNICATION NO.A4-13439/2004
DATED 14/10/2004 BY TAHSILDAR, KANAYANNUR TALUK.

COPY OF THE COMMUNICATION NO.M5-42400/04 DATED 15/11/2004
ISSUED BY THE 1ST RESPONDENT.

COPY OF THE COMMUNICATION NO.129/04 DATED 31/12/2004
ISSUED BY VILLAGE OFFICER, MULANTHURUTHY.

COPY OF THE COMMUNICATION NO.187/04 DATED 05/01/2005
ISSUED BY MULANTHURUTHY GRAMA PANCHAYATH.

COPY OF THE PUBLICATION PUBLISHED IN DEEPIKA DAILY
DATED 25/11/2004.

COPY OF THE OBJECTIONS FILED BY THOMAS KURIAKOSE
BEFORE THE 1ST RESPONDENT.
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EXT.R4M

EXT.R4N

EXT.R40

EXT.R4P

EXT.R4Q

EXT.R4R

rs.

COPY OF THE REPORT NO.A4-6159/10 DATED 30/08/2010
OF TAHSILDAR, KANAYANNUR TALUK.

COPY OF THE REPORT NO.GWE/109/11 DATED 13/06/2011
OF DISTRICT OFFICER, GROUND WATER DEPARTMENT, ERNAKULAM.

ORDER NO.M5-42400/04 DATED 12/08/2011 OF THE 1ST RESPONDENT.

COPY OF THE ORDER NO.2451/2012 L.DIS. DATED 23/08/2012 OF
THE 3RD RESPONDENT.

COPY OF THE CERTIFICATE NO.C2-23820/12(L.DIS) ISSUED BY
2ND RESPONDENT.

COPY OF THE PHOTOGRAPHS.

IITRUE COPY//

PA. TO JUDGE
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W.P.C.N0.15007 of 2013

Dated this the 26™ day of February 2015

JUDGMENT

Petitioner has approached this Court challenging
Exts.P15, P16 and P18 orders issued by the competent
authority under the Kerala Panchayath Raj (Burial and
Burning Grounds) Rules 1998.

2. The issue projected by the petitioner is regarding
the burial ground set up by the 4™ respondent. They
submitted an application in the year 2004. However, the
same came to be rejected by the District Collector based on
a report from the police stating that the applicant is a
banned organisation. The matter was carried in appeal and
ultimately the Government by Ext.P15 order, permitted the
applicant to submit a proper application for putting up a
concrete vault type cemetery to avoid any apprehension on
the side of the neighbouring land owners regarding pollution
of drinking water in the locality. Based on Ext.P15 order

dated 23/08/2012, the Collector issued proceedings dated
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13/09/2012 granting permission to the 4" respondent to
construct a concrete bunker as cemetery on the proposed
site, as per the instructions submitted by the District Medical
Officer, Ernakulam. The petitioner challenged the matter
before this Court by filing W.P.C.N0.31207/2012 which was
disposed of directing the Government to consider the
pending appeal. After hearing the petitioner also, the
Government confirmed the directions issued by the District
Collector by Ext.P18 order dated 31/05/2013. Petitioner has
impugned the aforesaid orders inter alia contending that
though an application was submitted by the 4" respondent
in the year 2004, after the remand by the Government in
terms of Ext.P15 order, no fresh application was submitted
before the Panchayath. The District Collector suo motu
decided the matter after getting reports from the DMO,
which is contrary to the rules and therefore Ext.P18 order
has no legs to stand. The entire process ought to have been
initiated by the 4" respondent afresh by filing an application

before the Panchayath who ought to have passed a fresh
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resolution in the matter especially since original resolution
was passed in the year 2004.

3. Counter affidavit was filed by the 1* respondent
inter alia stating that the Government was satisfied that the
concrete vault would abate the alleged nuisance and time
was granted to the 4™ respondent to submit a proper
application in that regard. 4" respondent submitted an
application before the District Collector. The District
Collector had obtained a report from the DMO and on
enquiry it was found that the concrete vault would be
suitable for cemetery in the said locality and since there was
no impediment, permission could be granted in the matter.

4. Counter affidavit has been filed by the 4%
respondent supporting the stand taken by the Government.
According to them, they have submitted the application in
the year 2004 and once resolution has been passed by the
Panchayath permitting a cemetery to be set up, there was
no reason for a resolution to be passed by the Panchayath

afresh when there is no change in the burial ground. It is
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argued that non-submission of a fresh application before the
Panchayath will at best be an irregularity and if the matter is
remitted back, the entire process will have to be undertaken
again. As there is no legal impediment in the cemetery
being set up in the said locality and there is no valid ground
agitated by the petitioner regarding existence of cemetery in
the said locality, there is no reason why this Court should
exercise jurisdiction under Article 226 of the Constitution of
India to set aside the orders passed by the authorities.

5. Having heard the learned counsel appearing on
either side, the short question to be considered is whether
there is necessity to interfere with the order passed by the
Government approving Ext.P16 order passed by the District
Collector granting permission to the 4" respondent to put up
a cemetery in the said land. The learned counsel for the
petitioner relied upon the judgment in Alavi v. State of
Kerala [2013(4) KLT 723] by which learned Single Judge of
this Court, after considering relevance of the Rules,

observed that the District Collector cannot consider revised
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application when there are changes in the original
application. It is for the applicant to submit necessary
application before the Panchayath which has to pass
resolution in the matter and then forward the matter to the
District Collector with relevant documents.

6. Rule 6 of the Rules reads as under:

“6. Issue of licence to burial or burning
grounds.- (1) No new burial or burning ground,
whether public or private, shall be opened,
constructed or used without a licence from the
concerned District Collector.

(2) In the case of increasing or expending the
area of an existing cemetery ground the same shall be
considered as opening of a new cemetery and these
rules shall be applicable to such burial grounds.

(3)  eeIMMMIMNISE @RGAIGH 1) 0 MMIB aN0OHIGE OV
(30186 MTIEHEMEO Yo @REMINSIa]o @REAGHI adlTow]  @R©loo
)l Al G BS)ECHOENZM YA IOM).

(4) Application for licence shall be
accompanied by a plan of the ground to be registered
showing the location, boundary, extent etc., the name
of the owner or person or community interested
therein, the system of management and such other
particulars as the District Collector may require.
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(5) In the case of private cemetery the
Panchayat shall consider the application within thirty
days from the date of receipt of the application and
forward the same with its recommendations to the
concerned District Collector through the District
Medical Officer.

(6) The District Medical Officer shall conduct
such enquiries as he may deem necessary on the
application received from the Panchayats and shall
forward the  application with his  specific
recommendations to the District Collector within thirty
days of its receipt.

(7) The District Collector, shall, on receipt of
the application, publish the same in a daily newspaper
in the regional language of the locality having wide
circulation, in the notice board of the Panchayat,
notice board of village and other public places
specified by the Government, a notice inviting
objections, complaints or suggestion, if any, with
regard to the issue of licence, in writing within thirty
days at the cost of the applicant.

(8) (10 ©allg (awoom)gs cmoglav” @M  JaUdlay”
@) BHHAIBMD alEo®IcW), @RE(AlOWEMD af)ooeslal Yo
eI€l2fl3166Me®: 108 GRO® al®lnemlaeGUiatal o @  Jemeam’
C@IMYMaldto  Momuoom aelldfleeem Ml (mmemaesmioduilend
Zlel’a0mel IHEIR Dl Malle @R GMIaueM 1G] 0ds” Q06813]

alC1GU0OWayGUoatal)o el eI0B8HBHe -~
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(a) grantlicence in Form No.ll; or

(b) refuse to grant licence; or

(c) postpone the grant of a licence until
objections regarding the ground have been removed
or any particulars called for by him have been
furnished.

(9) The District Collector shall pass an order
under sub-rule (8) within six months from the date of
receipt of the application and shall inform the same to
the concerned Panchayath.”

Sub rules (3), (4) and (5) of Rule 6 clearly indicates that an
application for licence is to be submitted to the Secretary in
Form No.1 and that it has to be accompanied by a plan of
the ground to be registered showing location, boundary etc.
and other particulars as the District Collector may require.
Application has to be considered within 30 days from the
date of receipt of the application. Panchayath has to
forward the same with recommendation to the concerned
District Collector through the DMO. There is no dispute
about the fact that such an application along with necessary
recommendation have been forwarded to the District

Collector in the year 2004.
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7. The only contention urged by the petitioner is that
since there is change in the specification of the cemetery
from ordinary burial ground to concrete vault, a fresh
application ought to have been filed. In fact, the licensing
authority is admittedly the District Collector. What is
required for the District Collector for considering the
application is the recommendation of the Panchayath along
with the DMO's report. It is the District Collector, who, on
receipt of the application publishes the same in the locality,
hear the objections, complaints or suggestions received from
any person objecting to the same and thereafter issue the
licence.

8. Ext.P15 Government Order dated 23/08/2012
came to be disposed of with reference to the very same
application submitted by the 4" respondent as early as in
2004 on the basis of the judgment of this Court dated
20/10/2011 in W.PC.N0.27849/2011. Apparently, the
direction in the said judgment was to the Government to

consider the appeal filed by the 4™ respondent. It is
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therefore clear that the appellate order at Ext.P15 is with
reference to the application submitted by the petitioner in
the year 2004. The Government, after hearing either side,
formed an opinion that it will be advisable to have a
concrete vault in spite of normal burial ground and therefore
Government directed the parties to approach the District
Collector for appropriate orders. It is pursuant to the same
that the 4" respondent submitted necessary documents to
the District Collector. The DMO's report in regard to the
concrete vault is also made available, which is referred to in
Ext.P16 order passed by the District Collector.

9. It might be true that there is slight change in the
manner in which the cemetery has to be put up. The change
is, of course, putting up a concrete vault in the place of
normal burial ground. But the fact remains that the
Government, who is the appellate authority, has the
jurisdiction to remit the matter back to the District Collector

to consider whether concrete vault could be put up.
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10. As far as the Panchayath is concerned, it has not
raised any objection regarding construction of concrete
vault. Under such circumstances, non-submission of a fresh
application before the Panchayath can at best be an
irregularity, on which ground there is no reason to interfere
with the impugned order. That apart, petitioner has not
ventilated any specific grievance as to how the petitioner or
any other person be affected on account of a concrete vault
being set up in the said area. Under such circumstance, | do
not think that any ground has been made out by the
petitioner to interfere with the impugned orders invoking the
jurisdiction under Article 226 of the Constitution.

Accordingly, the writ petition is dismissed.

(sd/-)
(A.M.SHAFFIQUE, JUDGE)

jsr
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