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P.V.ASHA, J.

Dated this the 26" day of June, 2015

JUDGMENT

The petitioner who has been conducting quarrying operation
of granite stones in Kadaplamattom Panchayat has filed this writ
petition, challenging Ext.P33 order passed by the Tribunal for
Local Self Government Institutions. The facts leading to Ext.P33
are as follows:

2. By Ext.P8 order, the Director of Mines Safety, who is the
6™ respondent herein, had issued a direction to the petitioner
under section 22(3) of the Mines Act, 1952, informing that
certain violations were found on inspection of the open cast
workings of the petitioner's quarry. This order was issued on the
basis of an inspection conducted on 22.10.2011, in the presence

of the petitioner. The violations found are as follows:

Reg.34(7) r/w Reg. 39 of the Metalliferous
Mines Regulations, 1961: The Mine was being
worked in absence of mananger and other statutory
officials.

Reg.106(1) & (2) (a) of the Metalliferous
Mines Regulations, 1961: Against a maximum

permitted height of 06m, the quarry was being
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worked, manually, with a face height varying from
06 m to 40m with almost vertical face having loose
masses dangerously hanging at a number of places
- endangering safety of the persons deployed at
the bottom of high faces.
Reg.164(1B) (a) r/w Reg.160(1) of the
metalliferous Mines Regulations, 1961:
Though, there were a number of structures not
belonging to the owner, within the “"Danger Zone”
of 300m of the quarry, neither a record of blasting
was maintained showing that provision of Reg.164
(1B) were followed nor a competent person for

blasting was appointed.
It was further found that there was urgent and immediate danger
to the lives and safety of the persons employed in the open cast
workings and to the persons residing within the danger zone of
his mine on account of the aforesaid violations. Therefore, the
Director of Mines Safety, in exercise of his powers under section
22(3) of the Mines Act, 1952 prohibited the petitioner from
employing any work person at any place in the open cast
workings of his mine including movement of vehicles in the
quarry except for formation of benches from top downwards in

accordance with the provisions of Regulation 106 (1) and (2),
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Regulation 164 (1B) and (C) and Regulation 160 (1) read with
Regulation 39(1) of the Metalliferous Mines Regulations, 1961. It
was further ordered that no person shall be employed except
those stated above and normal work in the opencast workings
shall not be resumed till defects noticed were rectified to the
satisfaction of the Directorate and till the order was vacated in
writing. The petitioner was also directed to provide proper
precautionary measures, while employing persons for
rectification work.

3. At the relevant time, this Court had directed in W.P.(C)
No0.29512 of 2011 that all the statutory authorities were to see
that due compliance of the order-Ext.P8 issued on 24.10.2011
was ensured. The direction issued by this Court is produced as
Ext.P6 in this writ petition and the same was issued in a writ
petition filed by one Smt.Mary Varkey, who is the additional 127
respondent in this writ petition. While so, the Kadaplamattom
Grama Panchayat issued a stop memo-Ext.P7 in the light of the
interim order passed in W.P.(C) No.29512 of 2011 and in the

light of Ext.P8 order passed by the Director of Mines Safety,
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directing the petitioner to stop quarrying operations. Thereafter
the Director of Mines Safety issued Ext.P15 order dated
16.5.2012, on the basis of the proposal submitted by the
petitioner, the surface plan and the documents furnished by him
and issued no objection in taking up the rectification work strictly
in compliance to the provisions of all Rules and Regulations
including those under the Mines Act, 1952. It was also directed
that the rectification work shall be personally supervised. The

following conditions were also directed to be complied with.

(i) As proposed by you vide letter No.nil dated
9.2.2012 Mining Mate/a Blaster Certificate holder
under the Metalliferous Mines Regulations, 1961
shall be appointed before the starting the
rectification work and he shall personally supervise
drilling, charging and blasting operations in the
quarry under over all guidance of the Manager.

(ii) Your attention is invited towards the
provisions of Regulation 164 (1B)(a) of the
Metalliferous Mines Regulations, 1961, wherein it is
required that “"No Blasting in the quarry shall be
done when the distance of any structure, not
belonging to the owner is less than 50m, unless
permitted in writing by this Directorate”

(iii)  The rectification work shall be started from

top and shall gradually move downwards with
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proper height and width of benches.

4. On compliance of the aforesaid conditions, the
Directorate General of Mines and Safety informed that it has no
objection on sale of granite rubble produced as a product of
rectification work at the rate of Rs.1125 Cu.M. per month for a
period of 5 months, from the date of issue of such letter that is
up to 15.10.2012.

5. On receipt of Ext.P15 NOC, from the Director of Mines
Safety, the petitioner approached the Panchayat with requisite
fee as per Ext.P16 demand draft. The Panchayat rejected his
application as per Ext.P17 letter dated 30.5.2012, saying that
the Panchayat had already issued a stop memo on the basis of
the direction contained in W.P.(C) No.29512 of 2011 to stop the
quarrying operations and therefore the license fee will not be
accepted. Hence the same was returned. By another letter of
same date, the Panchayat, informed the petitioner that the
Panchayat can take any further action on his request only after
hearing the additional 12™ respondent Smt.Mary Varkey who had

filed W.P.(C) No0.29512 of 2011 and therefore the copies of the
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application submitted by the petitioner was forwarded to
Smt.Mary Varkey and the petitioner was asked to submit
objections, if any, within a period of 30 days. Therefore the
application of the petitioner along with the documents were
forwarded to Smt.Mary Varkey calling for objections, if any. The
petitioner thereupon objected to this action of the Panchayat by
submitting Ext.P19 objection pointing out that the Directorate of
Mine Safety has already issued no objection and permitted him
to carry on quarrying operations. Again the Grama Panchayat
had by Ext.P20 letter dated 2.7.2011 informed the petitioner that
his application cannot be considered during the pendency of W.P.
(C) No.14641 of 2012 filed by the petitioner. Thereafter, on
appeal from the petitioner, the Grama Panchayat in its meeting
held on 16.8.2012 rejected the same on the ground of pendency
of W.P.(C) No0.29512 of 2011 and 14641 of 2012 before this
Court. As against the orders passed by the Panchayat, the
petitioner approached the Local Self Government Tribunal by
filing a revision petition. The Tribunal after hearing either parties,

rejected the revision petition by Ext.P33 order. The Tribunal,
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referred to the judgments in W.P.(C) Nos.29512 of 2011 and
14641 of 2012, wherein this Court held that the local authority
may not issue the permission, unless the petitioner had a valid
quarrying permit from the Geology Department in terms of
Kerala Mines and Minerals Rules and that in the absence of a
valid mining license from the Geology Department, he will not be
able to carry out any blasting operations or quarrying work as
envisaged. After considering the judgment of this Court, the
Tribunal held that the order passed by the Panchayat was correct
and renewal of license was not proper. It is as against this order,
the petitioner has approached this Court. Upholding the action of
the Panchayat, the Tribunal found that an establishment permit
has to be obtained and license cannot be renewed without
obtaining the same. It was further found that the petitioner had
to prefer an application. The Tribunal had in paragraph 20 of its

order directed as follows:

“"20. Hence the option now available before
the petitioner is to prefer an application under Rule
12(2) of the D & O Rules seeking
establishment/installation permit of the quarry. On

receiving such an application the Secretary shall
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conduct an enquiry and report before the
Panchayat as to whether the setting up of the
quarry is objectionable due to density of
population, nuisance and pollution as mandated
under section 233(10) Kerala Panchayat Raj Act.
On receiving such a report along with the
application the Panchayat shall consider the
various reports mentioned in section 233 (4) of the
Kerala Panchayat Raj Act, the consent of the
Pollution Control Board, the documents under the
Mines Act and allied Rules and decide whether a
permit could be granted or not. Only if the
Panchayat decides to grant permit the Secretary

will get the authority to issue D & O license”.

6. The petitioner is aggrieved by the order passed by the
Tribunal mainly because the Tribunal has directed the Panchayat
to treat him as a fresh applicant. According to the petitioner, he
is not supposed to apply for a permit as in the case of a person
who is seeking a fresh license, as he was operating the quarry for
the last several years.

7. The respondents - Panchayat, Pollution Control Board,
Director of Mines Safety, Geologist as well as the additional 12
respondent have filed their respective counter affidavits.

8. Heard the learned counsel appearing on either side.
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9. Learned counsel appearing for the Panchayat pointed out
that Kerala Minor Mineral Concession Rules, 2015 have come into
force, according to which environmental clearance is necessary
for conducting quarrying operations. In this case the petitioner
also does not have a case that such a certificate is not required.

10. The learned standing counsel for the Pollution Control
Board pointed out that Annexure R10(a) Consent was issued by
the Pollution Control Board on 15.6.2012 though for a period of 3
years, subject to condition that the petitioner has to obtain
necessary environmental clearance as directed by the Supreme
Court in I.LA.No.12-13 of 2011 in S.L.P.(C) N0.19628-19629 of
20009.

11. The grievance of the petitioner is mainly on the ground
that he was unable to carry out rectification works on account of
the illegal and discriminatory attitude on the part of the Grama
Panchayat. According to him, in case, he was allowed to
undertake rectification works, he would have been able to
continue quarrying operation.

12. Rule 12 of the Kerala Minor Mineral Concession Rules,
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2015 insists that a quarrying permit can be renewed only after
complying with the procedures provided for granting permit
under rule 9 subject to production of all other statutory
licenses/clearances/NOC etc. from other statutory authorities
concerned. Rule 9 of the Rules provides for the procedure to be
adopted on receipt of application for grant of quarrying permit,
according to which the competent authority shall make site
inspection and take decision regarding the precise area to be
granted for the said purpose and intimate the applicant to submit
approved mining plan and environmental clearance for the
precise area. It is only after receipt of the approved mining plan
and environmental clearance and collection of other statutory
licenses/clearances/NOC from other statutory authorities, the
competent authority can issue quarrying permit.

In view of the developments on account of the amendment
effected in the Rules insisting environmental clearance for
quarrying operations, I think it is unnecessary to go into other
questions. Therefore the petitioner can approach the Panchayat

afresh once he obtains environmental clearance and produces all
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the statutory clearances/permits. As and when he seeks
necessary permission from the Panchayat along with all the
requisite documents and submits application for license, the
Panchayat shall consider his application in accordance with law
and pass orders expeditiously.

This writ petition is disposed of accordingly

P.V.ASHA,
JUDGE.
rkc



