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A.V.RAMAKRISHNA PILLAI, )

Dated this the 2"* day of September, 2015
JUDGMENT

The petitioner was working as Chief Engineer
(Dam Safety) in the Kerala State Electricity Board is
challenging the disciplinary action initiated against
him by the Chairman of the Board.

2. The matter in issue concerns the issue of
memo of charges on the petitioner by the Chairman
(Special Officer), KSEB. The petitioner alleges that in
accordance with the Regulations, the appointing
authority in respect of the Chief Engineer in the
Board is the Kerala State Electricity Board and not
the Chairman. According to him, the chairman is
neither the appointing authority nor the disciplinary
authority in respect of Chief Engineers. The
chairman has also not been delegated with the

power of appointing authority. Therefore, the
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initiation of proceedings by the third respondent
against the petitioner is unsustainable; it is alleged.
In the light of the Transfer Scheme prepared by the
Government, the Government is the appointing
authority in respect of the post of Chief Engineer.
Moreover, the petitioner was holding the post of
Chief of Generation which is the post equivalent to
the member of the Board. Therefore, according to
the petitioner, the initiation of disciplinary
proceedings by the third respondent s
unsustainable. It is with this background the
petitioner has come up before this Court.

3. The second respondent filed a counter
affidavit contending as follows:

Sri.K.K.Karappankutty was removed from the
post of Chief of Generation of KSE Board and posted
as Chief Engineer (IPDS), KSE Board, Vydyuthi
Bhavanam, Thiruvananthapuram, vide BO (CM)
No.616/2008 (Estt.lll/1555/2007) dated 11.3.2008

with effect from 11.3.2008 till the completion of the
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enquiry against him in connection with the
unauthorised awarding of the work for the
construction of Stop Log Yard and allied works at
Pamba, Lower Periyar Hydro Electric Project.

Subsequently, Sri.K.K.Karappankutty, Chief
Engineer (IPDS) (formerly Chief Engineer (Civil
Construction), Vydyuthi Bhavan,
Thiruvananthapuram) was charge sheeted vide
Memo of charges No.VIG/AlIl/4794/08 dated
19.6.2008 for having awarded the contract for the
construction of Stop Log Yard and allied works at
Pambla, Lower Periyar Hydro Electric Project without
permission of the Board.

The Chairman after having examined the
statement of defense of the delinquent officer
submitted on 14.10.2008 along with the other
related documents had ordered to conduct a
detailed enquiry by the Legal Adviser & Disciplinary
Enquiry Officer, KSE Board, vide proceedings

No.VIG/AIl/4794/2008 dated 13.11.2008.
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The enquiry report of the Legal Adviser &
Disciplinary  Enquiry  Officer dated 7.3.2009
substantiated beyond any doubt that the act of the
delinquent officer tantamount to official misconduct,
dereliction of duty and misuse of official powers.

The chairman as well as the full time members
examined the enquiry report furnished by the Legal
Adviser & Disciplinary enquiry Officer, KSE Board.
The full time members recommended imposing
major penalty under Section 16 of KSE Board (CC&A)
Regulation 1969, on the delinquent officer for the
violation of the standing orders of the Board and
Sri.K.K.Karappankutty being an officer of the level of
the Chief Engineer, the chairman, KSE Board
proposed the punishment of reduction in the rank in
seniority list to the junior most among the Chief
Engineer  (Civil) vide show cause notice
No.VIG/AIlI/4794/08 dated 23.4.2009. According to
the second respondent, since the reply to the show

cause notice submitted by Sri.K.K.Karappankutty
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was not convincing to the Chairman as well as the
full time members of KSE Board, the chairman
decided to impose the proposed punishment and
issued orders No.VIG/AII/4794/08 dated 20.10.20009.
Even though there is no relevance at present to
Section 10(4) of the Supply Act, 1948, also in
accordance with the same, the incumbent is
ineligible for being reappointed as member of the
Board, consequent to the issue of the order dated
20.10.2009. The delinquent officer has filed WPC
No0.37623/2009 before this Court challenging the
above order.

It is submitted by the second respondent that
as per clause 5(6) of the G.0.(MS) No0.37/2008/PD
dated 25.9.2008, the existing officers and employee
of the Board subject to their conditions of service,
will  continue to discharge their duties,
responsibilities, obligation and functions as was
done before as per the existing delegation of powers

on behalf of the Government in place of the Board
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and in the name of Kerala State Electricity Board till
it is re-vested in a company by the State
Government in accordance with sub section (2) of
Section 131 of the Electricity Act, 2003 and the
officers and employees who are discharging their
duties under the scheme during this period shall be
deemed to be under the services of the State
Government. Moreover as per clause 7(9) of the
aforesaid Government order, it has been specifically
noted that all proceedings including disciplinary
proceedings pending against the personnel as on
the date of vesting and initiated thereafter till re-
vesting which relates to misconduct, lapses or acts
of commission or omission committed before the
date of transfer shall not abate and be continued by
the transferee.

4. Arguments have been heard.

5. Before the initiation of the present
disciplinary proceedings, the petitioner who was the

member of the Kerala State Electricity Board (Chief
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of Generation) has been demoted as the lowest
among the Chief Engineers which was challenged by
the petitioner in WPC N0.37623/2009. In that case
also, the respondent Board has filed a detailed
counter affidavit wherein they have justified the
action initiated against the petitioner and the
penalty imposed.

6. The main argument advanced by the
petitioner in this writ petition is that the chairman of
the Electricity Board has no delegated power of the
appointing authority to impose the penalty imposed
upon the petitioner. The same argument was raised
by the petitioner in the previous case also where the
petitioner attacked the initiation of disciplinary
proceedings against him on the ground that there
was no decision, at any point of time, by the
respondent Board to initiate proceedings against the
petitioner. It was argued in that case that the
minutes in the concerned file had been manipulated

to make it appear that there was a decision by the
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members of the respondent Board to initiate
disciplinary action against the petitioner. In that
case, this Court observed that bringing down the
petitioner from the post of Chief of Generation to
the post of Chief Engineer and thereafter reducing
him to the junior-most Chief Engineer amounted to
reduction in rank and therefore, it should have been
in conformity with the requirement of Article 311 of
the Constitution of India which requires that before
imposing such punishment, the Government Servant
should be heard in the matter of acceptance of his
guilt. This Court also observed that in the light of
two Government Orders the institution of KSEB did
not exist any longer. It was also found that it is
discernible that the process of the Transfer scheme
as well as the vesting and reverting of the rights and
obligations in terms of 131(2) of the Act was on
going at that point of time. It was also observed that
the employees of the former KSEB are now

employees of the Government which status will
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continue till there is formation of company in terms
of the Transfer scheme. The aforesaid writ petition
was allowed for the main reason that the show
cause notice issued to the petitioner was only to the
proposed punishment after acceptance of an
enquiry report and, therefore, there was no
independent consideration as to the quilt or
otherwise of the petitioner in the matter by the
second respondent.

7. Today when the matter came up for hearing,
the learned counsel for the petitioner would submit
that after the disposal of the aforesaid writ petition,
the petitioner was re-inducted as the member of the
Board and his demitted office in that capacity. In
this case, the petitioner would point out that not
satisfied with the harassment already meted out,
the petitioner was served with memo of charges and
statement of allegations by the third respondent
dated 3.9.2008 requiring his explanation as to why

action should not be initiated against him in terms
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of Kerala State Electricity Board (Classification,
Control & Appeal) Regulations 1969. Ext.P6 is the
statement of allegations which is stated to be issued
on an interim report dated 24.1.2008 of the
committee constituted by the Board. The petitioner
points out that Ext.P1 was not issued based on any
decision taken by the Board to initiate disciplinary
action against the petitioner. It has been issued
solely at the instance of the chairman. It is also
pointed out that the third respondent chairman
unilaterally decided that the explanation given by
the petitioner to the memo of charges and
statement of allegations were not satisfactory and
that the petitioner's deposition at the personal
hearing was also not convincing and issued letter
dated 28.3.2009 through the Chief Vigilance Officer
requiring the petitioner to submit specific
explanation in the matter within seven days from
the date of receipt of the said communication.

Ext.P10 is the copy of the communication.
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8. The competence of the third respondent has
to be considered in the light of Electricity Act, 2003
and subsequent developments.

9. The learned counsel for the petitioner would
argue that even going by the erstwhile regulations
viz. Kerala State Electricity Board Employees
(Classification, Control and Appeal) Regulations,
1969, it can be seen that the chairman is not the
appointing authority in respect of the chief
engineers. The appointing authority in relation to
the category of chief engineer is the Board. The
power of appointment has not been delegated by
the Board at any point of time to any other authority
including the chairman. Under Regulation 12, the
authority competent to impose a major penalty is
the appointing authority or any higher authority. In
the present case, the Board being the appointing
authority as also the higher authority in the
hierarchy, the only competent body to impose

punishment on the petitioner as also other Chief
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Engineers is the Board. The decision in the previous
writ petition is also proceeded on the aforesaid
lines.

10. It is crucial to note that the stand of the
Board initially was to appoint a committee to look
into the matter relating to the construction of the
work. On receipt of the report of the committee, the
decision taken by the Board as evidenced by Ext.P9
was to seek explanation from the concerned officers
including the Chief Engineer. Such explanations
have been submitted and were pending. However,
no further action has been taken by the Board on
that. Therefore, it is not only pre-mature on the part
of the third respondent to have initiated action
unilaterally by the issuance of Ext.P6 followed by
Ext.P12.

Therefore, on a consideration of the materials
now placed on board, this Court is of the view that
memo of charges and Exts.P6 and Pl2 are

incompetent and the same are only to be annulled.
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In the result, this writ petition is allowed.
Exts.P6 and P12 are quashed.

It is hereby declared that the third respondent
is incompetent to initiate or take disciplinary action
against the petitioner as Chief of Generation or as

the Chief Engineer of the Board.

sd/- A.V.RAMAKRISHNA PILLAI
JUDGE

css/ true copy

P.S.TO JUDGE



