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K. VINOD CHANDRAN, J

W.P(C) Nos. 18678 of 2004, 1379 of 2011 &
7747 of 2012

Dated this the 07" day of December, 2015

JUDGMENT

The petitioner in all the above writ petitions is one and
the same. In WP(C) No.18678/2004 the petitioner claims
retrospective promotion on the basis of the Regulations of 1995.
The said writ petition was allowed and pursuant to the directions,
an order was passed granting him retrospective promotion from
13.10.2000. The Union of employees of the respondent Board,
approached this Court with a Review petition in which the
judgment passed was recalled and the writ petition kept for fresh
consideration. When the judgment was reviewed, the petitioner's
promotion was set aside and reversion effected which was
challenged in W.P(C) 1379/2011. An interim order was passed in
the said writ petition, directing fresh consideration of the

petitioner's case. The respondent Board considered the same and
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granted promotion to the petitioner with effect from 2009 which is
challenged in WPC(C)7747/2012.

2. The brief facts to be noticed are that the petitioner
was working as an Upper Division Clerk and respondents 4 and 5
as Junior Superintendents, when the Regulations of 1995, produced
as ExtP2 in W.P. (C) 18678 of 2004, came into effect from
09.10.1995. The qualification for promotion to the post of Senior
Superintendent as per the said Regulations was a degree, pass in
Account Test (higher)(Part I Paper I), PWD Test, Paper II Accounts
Test (lower) and MOP/ Secretarial Manual Test, all conducted by
the Public Service Commission. The petitioner is said to have
acquired the said qualification, even as on 1996, specifically
29.6.1996. Immediately it is to be noticed that the petitioner at that
point of time could not have aspired for promotion to the post of
Senior Superintendent, since he was not in the feeder category of

Junior Superintendent.
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3. Be that as it may, the Regulations of 1995 having
provided qualifications, which were not required as per the earlier
Regulations of 1978, some employees in the feeder category,
approached this Court, with O.P No0.308/1996, wherein the
Regulations of 1995, were stayed. When the Regulations of 1995
was stayed, there was a stalemate insofar as no promotions could
be made. An I.A was moved in which, this Court directed that
provisional promotions could be made, subject to the result of the
Original Petition The respondents 4 and 5, admitted seniors of the
petitioner and who were in the higher post, of Junior
Superintendent were then promoted. It is also to be noticed that
the promotion of the petitioner from the post of UDC to that of
Junior Superintendent occurred only by reason of the vacancy
created by the said promotions. Undoubtedly, the said promotions,
including that of the petitioner's were provisional; since it was on

the strength of the order issued in the LA filed in O.P No. 308/1996.
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4. The O.P was pending here till 12.01.2000 when
Ext.P5 judgment was passed. This Court noticed that there was a
new Regulation brought out, in the year 1998 and the said
Regulations were pending approval, before the Government. It
was also noticed that this Court in O.P 27608/1998, had directed
the Government to take a decision on the question of granting
approval to the regulations within two months from the date of
receipt of a copy of the judgment. Hence it was found that no
further orders were necessary and the Original petition was
disposed of as above.

5. The contention raised by the learned Counsel for the
petitioner is that the writ petition in which, there was an interim
stay, having been dismissed as infructuous, the Regulations of
1995 would revive. To urge the same, the learned Counsel for the
petitioner relies on B.L Gupta and another v. M.C.D (1998(9) SCC

223). An interim order in a writ petition, which is subsequently
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dismissed,will not have any effect as per the dictum of
Abhimanyoo Ram v. State of Uttar Pradesh and anther (2008(17)
SCC 73), argues learned Counsel. The learned Standing Counsel
for the respondent as also the learned counsel for the Union of
employees contend that the petitioner cannot take such a stand,
since the petitioner's promotion as UDC was only due to the
provisional promotions permitted by this Court as per the interim
order passed in O.P No. 308/1996. The petitioner is also said to
have not challenged the alleged denial of promotion at the
appropriate time, ie: immediately after ExtP-5 judgment was
passed. It is also contended that the only workable solution,
especially in the context of the promotions having been effected,
as per the Regulations of 1978, was to await approval of 1998
Regulations, which was directed to be considered by this Court.
The 1998 Regulations, were subsequently approved in the year

2006. The respondents rely on the sit back theory to contend that
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the petitioner cannot have any claim for retrospective promotion.
6. Admittedly when the Regulations of 1995 came into
force, the petitioner did not have any claim for promotion to the
post of Senior Superintendent, since he was not in the feeder
category and was in the lower category of UDC. The acquisition of
test qualification hence is not of any legal import. The
respondents 4 and 5 along with others were promoted, though they
did not have test qualification as prescribed in the Regulations of
1995, by virtue of the interim order passed by this Court in O.P
No0.308/1996. While the writ petition was pending, the Regulation
of 1998 was brought out. The said regulations did not contain the
stipulation of test qualification. The 1998 Regulations were sent
for approval to the Government. The delay in approval had
prompted certain persons to approach this Court with an original
petition numbered as O.P 27600/1999. There was a direction in the

said writ petition to consider grant of approval within two months
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from the date of receipt of a copy of the judgment. True, the same
did not fructify within the time stipulated by this Court, however,
it is an admitted fact that, the Regulations were approved; but only
with effect from 2006.

7. B L Gupta (supra) was a case in which the statutory
rule framed in the year 1978 was amended in the year 1995. The
Hon'ble Supreme Court found that the amendment being of the
year 1995, the rigor or otherwise of the amended rule would
apply, only prospectively and for the promotions in the
intervening period, the earlier regulation would have to be
resorted to. Job N V v. Kerala State Electricity Board (2004 (2)
ILR 119) was a case in which it was found that denial of
promotion; by reason of an interim order granted by a Court,
cannot be a ground to deny the benefit to the affected party, when
the order is vacated. Abhimanyoo Ram (supra) was a case in which

the petitioner obtained an interim order which in effect was the
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relief sought for, in the writ petition itself. Later the petitioner
sought to withdraw the writ petition itself, thus seeking to protect
the benefit he derived from the interim order. The Court allowed
the prayer for withdrawal of the Writ Petition, but observed that
any benefit the petitioner obtained by virtue of the interim order
would stand automatically cancelled. The Hon'ble Supreme Court,
deprecated such practice and upheld the order of the High Court.

8. It is to be noticed at the outset that the entire
arguments are built upon the construction of Ext.P5 judgment.
The petitioners contention is that by Ext.P5, this Court had
dismissed the writ petition and the interim orders passed would
have no effect. If that be so, the petitioner ought to have
approached this Court within a reasonable time, claiming
promotion. It is trite that an employee having sat over his rights
cannot seek to revive the same after a long period. The learned

counsel for the petitioner submits that he had made
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representations before the authorities. Such representation is only
seen made by Ext.P6 in 2002. Even though the petitioner contends
that his claim arises from 2000 he admittedly waited for 2 years
before a representation was made to the authority. Again he
dragged his feet, insofar as approaching this Court only in the year
2004.

9. This Court is unable to find any application of the
aforecited decisions, to the facts of the above case. For one it is to
be noticed that the disposal of O.P 308/1996, by Ext.P5, was not on a
request for withdrawal nor was it dismissed as infructuous. The
Court noticed the directions issued in another original petition,
that a subsequent regulation was introduced which was pending
approval before the government. True, the interim order issued in
O.P 308/1996 permitting provisional promotion, led to the
promotion of the party respondents.. However, while disposing of

the matter, this Court found that there was a Regulation of 1998
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which had been framed by the respondent Board, but was awaiting
approval by the Government. This Court found that there was a
direction issued in OP No. 27600/1999, wherein the approval was
directed to be considered within a period of two months. OP
308/1996 was disposed of recording the said directions in the other
original petition and holding that no further orders are necessary.
In such circumstances, the decision in Abhimanyoo Ram (supra)
would not apply. The provisional promotions were to be subject to
the result of the O.P. The O.P was not dismissed, withdrawn or
closed. The O P was disposed of finding no further orders are
necessary due to the direction issued in another writ petition to
consider the approval of the new regulation of 1998. Hence in
effect this Court permitted the status quo to be continued till
orders are passed by the Government. The provisional promotions
hence could be continued and eventually, though after a number

of years, the Regulations of 1996 received approval of the
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Government. None challenged the delay and the effect of the
judgment at Ext.P5, was to keep the 1995 regulation in abeyance.
It would have been quite a different situation, if eventually the
Government had not approved the 1998 regulations.

10. Further if it is found that the provisional promotion
of the party respondents are to be overturned, then, so would the
promotion of the petitioner to the feeder category; which would
dis-entitle him for consideration for promotion despite his having
all the test qualifications. Even if the 1995 Regulation is said to
have overridden the Regulations of 1978, the provisional
promotions were made based on the earlier regulation. If the same
is set aside, then even the petitioner would have to be reverted.
Then the mere fact that the petitioner possessed all qualifications,
to be promoted to the post of Senior Superintendent, would not
entitle him for even consideration, since then he would be in the

post of UDC, and hence, not within the zone of consideration. The
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petitioner was not denied a benefit by the interim order but was
conferred a benefit of promotion to the post of Junior
Superintendent.

11. As already found, it cannot at all be said that the
benefit conferred by the interim order, was taken away by Ext.P5
judgment, especially since this Court had merely disposed of the
original petition recording the fact that the Government had been
directed to consider the approval of the Regulations of 1998.
Admittedly, the Regulations of 1998 was approved only in the year
2006. The promotions in the meanwhile were made on the basis of
Regulations of 1978, which is almost similar to that of the
Regulations of 1998, approved in 2006.

12. Taking all the circumstances into consideration,
this Court does not find any reason to grant the petitioner
retrospective promotion as prayed for in WPC 18678/20014. In the

context of the said writ petition having been found to be devoid of
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merit, WPC 1379/2011 cannot be entertained since the reversion
was effected only by reason of the review of the earlier judgment
passed in WPC 18678/2004.

13. It is also to be noticed that the hands of the
respondents were tied, insofar as ExtR2(b) judgment having been
passed in O.P. 26931/1999, wherein the denial of a request for
category change, was made for the reason of the 1998 Regulations,
having been resolved by the Board, but pending approval before
the Government. The petitioner cannot be said to have been
prejudiced by the interim orders passed by this Court on the
contrary he is shown to have derived a benefit. Even if the
Regulations of 1995 is deemed to have revived by Ext: P-5
judgment, the petitioner then could not have been considered,
since then, petitioner would also have to be reverted and he would
never have been entitled to be considered at all. In such

circumstance this Court does not find any reason to interfere with
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the order impugned in W.P.(C) 7747 of 2012 also. The petitioner as
per the regulations of 2006 has been promoted with effect from
2009. That is the valid entitlement of the petitioner.

Writ petitions are devoid of merit and hence would

stand dismissed. No Costs.

Sd/-
(K. VINOD CHANDRAN, JUDGE)
jma [[true copy//

P.A to Judge



