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PRESENT:

THE HONOURABLE MR.JUSTICE THOTTATHIL B.RADHAKRISHNAN
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THIRUVANANTHAPURAM
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R2 BY ADV.V.V.ASOKAN (SR)
BY SRI.K.I.MAYANKUTTY MATHER
BY SRI.SUNIL SHANKER
R52 BY SRI.S.SREEKUMAR (SR.)
R34, R58, R75, R80 & R84
BY SRI.P.B.KRISHNAN

THIS WRIT APPEAL HAVING COME UP FOR ADMISSION ON 20-12-2015,
THE COURT ON THE SAME DAY DELIVERED THE FOLLOWING:

4g-30/12



THOTTATHIL B.RADHAKRISHNAN &
ANIL K.NARENDRAN, JJ.

Dated this the 20" day of December, 2015.

JUDGMENT

Thottathil B.Radhakrishnan, ].

1.This appeal is against an interim order passed in the course of a
writ petition challenging the election to the post of the President

of the Institution of Engineers (India) Ltd.

2.The writ petition was filed by one voter, who was also a candidate.
The writ petition was filed on 09.12.2015. The learned single
Judge issued an order on 11.12.2015 appointing Advocate
Commissioner to take custody of the ballot papers in respect of
the election. The ballot papers were brought to the court and the
impugned interim order is issued on 18.12.2015. The successful
candidate, namely the second respondent in the writ petition, is
to assume office as the President, today. Hence, the challenge to
the interim order issued by the learned single Judge on Friday,

18.12.2015, was ordered to be placed in Chambers today, in
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terms of the directions of the Honourable the Chief Justice.

3.We have heard the learned Senior counsel appearing for the
appellant, the learned Senior counsel appearing for the second
respondent, the learned Senior counsel and other advocates
appearing for those among the respondents, who support the writ

petitioner/appellant.

4.The learned single Judge noted that the number of votes claimed
to have been polled in favour of the second respondent, the
elected candidate, is 44, of them 39 votes are valid. Five ballot
papers appear to carry two tick marks; that is to say, tick marks
as against the names of two candidates. The learned single Judge
noted that those five votes were also treated as valid votes and
the second respondent was declared as elected. It was further
noted by the learned single Judge that, at this juncture, it would
not be possible for the Court to hold that those five votes are

invalid as it has to be found out how these five votes were put
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with two tick marks in the ballot papers, and that such question
requires a probe. The learned single Judge also noted the plea of

the writ petitioner that three of the candidates were ineligible.

In considering as to whether the Division Bench has to interfere
with the order of the learned single Judge, it needs to be noted
that the election was notified on 24.07.2015. Voting was on
26.09.2015. On that day itself, the votes were counted and the
result was declared. This means that all the candidates and the
persons, who had voted, have necessarily to be taken to have
been aware of the fact that the second respondent was declared
duly elected on 26.09.2015. As already noted, the writ petition
was filed on 09.12.2015. We may here note that the byelaws and
regulations provide for a complaint within 15 days by any person
who is aggrieved by the result of the election. In such an event, a
Tribunal could be constituted as an inhouse measure to resolve
the election dispute. No such complaint was made, when the writ

petition was filed. The question of five ballot papers carrying two
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tick marks each were noted only when those ballot papers
reached this Court. Therefore, the learned single Judge cannot be
found fault with for noticing that the second respondent has been
elected as the President, also taking into account those five votes
and that at this juncture, this Court cannot hold these five votes
as invalid, since that issue needs a probe. While we say this, we
record the submission on behalf of the appellant that the probe,
that is required, is not as to whether how the five ballot papers
carry two tick marks, but the question would be as to whether
those votes are invalid. This being the state of affairs, the fact
remains that out of the 84 persons who voted, the second
respondent had to get 43 votes to be declared elected. On the
whole, he had 44 votes, taking into account the five votes, the
ballot papers of which may create doubt owing to the double tick
marks. But, that is an issue which can be decided only on
adjudication and not through an interlocutory measure, that too
in writ jurisdiction. We, therefore, do not find our way to interfere

with the impugned order. The appeal, therefore, fails. The same
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is, accordingly, dismissed. We reiterate that the learned single
Judge has clarified that the assumption of office by the second
respondent as the President would be subject to the result of the

writ petition.

(THOTTATHIL B.RADHAKRISHNAN, JUDGE)

(ANIL K.NARENDRAN, JUDGE)
jg9-21/12



