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ASHOK BHUSHAN, CJ
&
A.M. SHAFFIQUE, ).

Dated this, the 25" day of June, 2015

JUDGMENT

Shaffique, }

This writ petition is filed as a public interest litigation
seeking for a writ of quo warranto against the 5" respondent and
to quash the notification appointing him as State Information
Commissioner under the Right to Information Act, 2005,
(hereinafter referred to as the RTI Act for short).

2.  Petitioner claims to be a social activist and General
Secretary of RTI Kerala Federation, an organization of RTI
activists. He raised a concern regarding appointment of the 5%
respondent as State Information Commissioner in terms of
Ext.P14 Government notification. By virtue of the aforesaid
notification dated 31/7/2010, the Government appointed the 5%
respondent along with another person as State Information
Commissioners of the Kerala State Information Commission

exercising power under Section 15(3) of the RTI Act. Petitioner
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contends that the 5" respondent was not qualified to be

appointed as State Information Commissioner (hereinafter

referred to as the SIC) on account of the following factors;

(i)His candidature was doubted by the Comptroller of Kerala Raj
Bhavan as he has been an active member of the Communist
party of India. The Governor returned the file to examine
whether the provisions of Section 15(6) of the RTI Act is
attracted as the 5" respondent was connected with the political
party as evident from his bio data. The file was returned by the
Governor to the Chief Minister. The original bio data of the 5%
respondent was replaced by a new one and a fresh declaration
was obtained by him. The Chief Minister referred the matter to
Law Secretary to examine the points and the Law Secretary
opined that there was no legal impediment to appoint the 5%
respondent, which was considered by the Chief Minister, who
approved the legal opinion and requested the Government to
agree to the proposal of appointing the 5" respondent as a
member of SIC pursuant to which the Governor permitted
appointment of the 5" respondent.

(ii) As per the statutory provisions under the RTI Act,
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recommendation has to be made by a Selection Committee.
When the Governor sent back the files to the Government, it
was not placed before the Committee in terms of Section 15(3)
of the Act, whereas it was placed only before the Chief Minister
who obtained opinion from the Law Secretary and thereafter a
recommendation was made, which procedure is bad in law.

(iii) The 5™ respondent is a person actively involved in politics
and therefore disqualified to become State Information
Commissioner.

(iv) The 5™ respondent is not physically capable of attending
duties as he is sick and suffers from illness on account of poor
health. He is under treatment for relapsing/remitting multiple
sclerosis and was under medication, in terms of Section 17(3)
(d) of the Act.

3. The learned counsel also relied upon the judgment of
the Supreme Court in Centre for PIL v. Union of India [(2011)
4 SCC 1]. Paragraphs 51 to 53 of the said judgment reads as
under;

"51. The procedure of quo warranto confers jurisdiction

and authority on the judiciary to control executive
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action in the matter of making appointments to public
offices against the relevant statutory provisions. Before
a citizen can claim a writ of quo warranto he must
satisfy the court inter alia that the office in question is a
public office and it is held by a person without legal
authority and that leads to the inquiry as to whether the
appointment of the said person has been in accordance
with law or not. A writ of quo warranto is issued to
prevent a continued exercise of unlawful authority.

52. One more aspect needs to be mentioned. In the
present petition, as rightly pointed out by Shri Prashant
Bhushan, learned counsel appearing on behalf of the
petitioner, a declaratory relief is also sought besides
seeking a writ of quo warranto.

53. At the outset it may be stated that in the main writ
petition the petitioner has prayed for issuance of any
other writ, direction or order which this Court may
deem fit and proper in the facts and circumstances of
this case. Thus, nothing prevents this Court, if so
satisfied, from issuing a writ of declaration. Further, as
held hereinabove, recommendation of the HPC and,
consequently, the appointment of Shri P.J. Thomas was
in contravention of the provisions of the 2003 Act,
hence, we find no merit in the submissions .advanced on
behalf of Respondent 2 on non-maintainability of the
writ petition. If public duties are to be enforced and
rights and interests are to be protected, then the court
may, in furtherance of public interest, consider it

necessary to inquire into the state of affairs of the
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subject-matter of litigation in the interest of justice (see
Ashok Lanka v. Rishi Dixit).”

4. Counter affidavit is filed by the 5" respondent inter alia
stating that he was selected by a committee consisting of the
Chief Minister, Leader of Opposition and Minister for Home,
respondents 2 to 4. It is stated that though he was having active
politics earlier, he was not a member of any political party at the
time of selection. According to him, he is a graduate in
Chemistry, he had completed the 3 year LL.B Course and was
actively involved in student and youth movements. He had visited
about 50 countries and participated in various conferences and he
was involved in social and organizational activities, had written
articles in English and Malayalam in various periodicals and
journals. According to him, he was qualified for the appointment
in terms of Section 15(5) of the RTI Act. He submits that though
the Governor entertained a doubt regarding his involvement in
Politics, the same was clarified by a declaration filed as Ext.P9.
The Chief Minister also clarified the matter. Hence, the objection
raised against him was brushed aside by the Governor and the

proposal of the Committee was accepted. The allegation that he
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was in poor health has been denied.

5. Counter affidavit is filed by the 1% respondent
supporting the stand taken by the Governor in appointing the 5"
respondent as SIC. It is stated that 5™ respondent had given a
declaration that he is not a political activist and was not holding
membership of any political party. The 1% respondent also had
given a statement of cases disposed of by the State Information
Commissioners. According to the 1t respondent, 5% respondent
was a person fully qualified to be posted as SIC.

6. Heard the learned counsel for the petitioner, learned
Government Pleader and the learned counsel appearing for the 5"
respondent.

7. It is argued by the learned counsel for the petitioner
that the entire procedure adopted for appointing the 5%
respondent is not in accordance with the statutory provisions. He
referred to Ext.P6 by which the Comptroller of Raj Bhavan has
made a note stating that the 5™ respondent being an active
member of Communist Party of India, his appointment cannot be
made in terms of Section 15(6) of the RTI Act and the opinion of

the legal advisor also indicated that his appointment is prohibited
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under Section 15(6) of the RTI Act. Ext.P6 was placed before the
Governor, who by Ext.P7, has requested the Chief Minister to
examine whether the provisions of Section 15 (6) of the RTI Act
will be attracted as the 5™ respondent was connected with a
political party as per his bio data. Further, there is also a
reference to the petition dated 9/7/2010 received in that regard.
By Ext.P8 note, the Chief Minister seems to have obtained a
declaration from the 5™ respondent in which he has stated that he
is not connected with any political party and the matter was
referred to Law Secretary. Ext.P9(a) is the bio data of the 5™
respondent wherein he has stated that he was a former member
of National Council of Communist Party of India and former
National General Secretary of All India Students Federation and All
India Youth Federation. Ext.P9(b) is the declaration in the form of
an affidavit in which 5" respondent has stated that he is not a
political activist and was not holding membership of any political
party. Ext.P10 is the report of Law Secretary in which he states
that in the bio data furnished by the 5™ respondent, he has only
stated that he was only a former member of the political party

and other associations and in the declaration he has stated that
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he was not holding any membership in any political party and
there is no legal obstacle in appointing him as SIC. The Chief
Minister by Ext.P11 has endorsed the opinion of the Law Secretary
and it is on this basis that the Governor by Ext.P13 accepted the
proposal for appointing the 5" respondent.

8. Going by the aforesaid factual details as borne out
from the records, we do not think that there is any illegality in the
Governor seeking the opinion of the Chief Minister in the matter
relating to a query that was raised regarding the qualification of
the 5" respondent. The name of the 5™ respondent was
recommended by the Committee and only in respect of a doubt
expressed by the Governor’s office, the Governor has referred the
matter to Chief Minister. We do not think that, such a procedure
adopted by the Governor in getting the opinion of the Chief
Minister and relying upon the said opinion based on materials on
record can be said to be in violation of the statutory provisions
under the RTI Act to issue a writ of quo warranto against the 5"
respondent.

9. The contention of the petitioner is that the 5™

respondent is actively involved in politics and therefore he should
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not have been appointed on account of the disqualification under
Section 15(6). This position of law is covered by the judgment of
Supreme Court in Union of India v. Namit Sharma (2013 (4)
KLT S.N. 1 (C. No.1), which is relied on by the learned Government
Pleader. In the above judgment, the Supreme Court had occasion
to consider the scope and effect of “connected with any political
party” which is a disqualification under Sec.15(6) of the RTI Act.

It is held that;

"Sections 12(6) and 15(6) of the Act, however,
provide that the Chief Information Commissioner or
an Information Commissioner shall not be a Member
of Parliament or Member of the Legislature of any
State or Union Territory, as the case may be, or hold
any other office of profit or connected with any
political party or carry on any business or pursue any
profession. There could be two interpretations of
Sections 12(6) and 15(6) of the Act. One
interpretation could be that a Member of Parliament
or Member of the Legislature of any State or Union
Territory, as the case may be, or a person holding any
other office of profit or connected with any political
party or carrying on any business or pursuing any
profession will not be eligible to be considered for
appointment as a Chief Information Commissioner
and Information Commissioner. If this interpretation is
given to Sections 12(6) and 15(6) of the Act, then it
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will obviously offend the equality clause in Article 14
of the Constitution as it debars such persons from
being considered for appointment as Chief
Information Commissioner and Information
Commissioners. The second interpretation of Sections
12(6) and 15(6) of the Act could be that once a
person is appointed as a Chief Information
Commissioner or Information Commissioner, he
cannot continue to be a Member of Parliament or
Member of the Legislature of any State or Union
Territory, as the case may be, or hold any other office
of profit or remain connected with any political party
or carry on any business or pursue any profession. If
this interpretation is given to Sections 12(6) and 15
(6) of the Act then the interpretation would effectuate
the object of the Act inasmuch as Chief Information
Commissioner and Information Commissioners would
be able to perform their functions in the Information
Commission without being influenced by their
political, business, professional or other interests."

"We declare that Sections 12(5) and 15(5) of the Act
are not ultra vires the Constitution. (ii) We declare
that Sections 12(6) and 15(6) of the Act do not
debar a Member of Parliament or Member of the
Legislature of any State or Union Territory, as the
case may be, or a person holding any other office of
profit or connected with any political party or
carrying on any business or pursuing any profession
from being considered for appointment as Chief
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Information Commissioner or Information
Commissioner, but after such person is appointed as
Chief Information Commissioner or Information
Commissioner, he has to discontinue as Member of
Parliament or Member of the Legislature of any State
or Union Territory, or discontinue to hold any other
office of profit or remain connected with any political
party or carry on any business or pursue any
profession during the period he functions as Chief
Information Commissioner or Information
Commissioner. We direct that only persons of
eminence in public life with wide knowledge and
experience in the fields mentioned in Sections 12(5)
and 15(5) of the Act be considered for appointment
as Information Commissioner and Chief Information
Commissioner. We further direct that persons of
eminence in public life with wide knowledge and
experience in all the fields mentioned in Sections 12
(5) and 15(5) of the Act, namely, law, science and
technology, social service, management, journalism,
mass media or administration and governance, be
considered by the Committees under Sections 12(3)
and 15(3) of the Act for appointment as Chief
Information Commissioner or Information
Commissioners. We further direct that the
Committees under Sections 12(3) and 15(3) of the
Act while making recommendations to the President
or to the Governor, as the case may be, for
appointment of Chief Information Commissioner and
Information Commissioners must mention against

the name of each candidate recommended, the
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facts to indicate his eminence in public life, his
knowledge in the particular field and his experience
in the particular field and these facts must be
accessible to the citizens as part of their right to
information under the Act after the appointment is
made. (vi) We also direct that wherever Chief
Information Commissioner is of the opinion that
intricate questions of law will have to be decided in
a matter coming up before the Information
Commission, he will ensure that the matter is heard

by an Information Commissioner who has wide

knowledge and experience in the field of law."

10. Having regard to the aforesaid law as held by the
Supreme Court, it is rather clear that if a person remains
unconnected with political party, though he was a member of a
political party earlier, he could as well be appointed as SIC.
Learned counsel for 5" respondent placed reliance on the
judgment in Madhukar G.E. Pankakar v. J.C.Rajani and
others [(1977) 1 SCC 70]. Reference is made to para 22 of the
judgment to emphasize what is “office of profit” viewed in the
background of Maharashtra Municipalities Act, 1965. It is held at
para 22 as under;

“"22. Back to the issue of “office of profit”. If the position

of an insurance medical officer is an “office”, it actually
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yields profit or at least probably may. In this very case
the appellant was making sizeable income by way of
capitation fee from the medical services, rendered to
insured employees. The crucial question then is whether
this species of medical officers are holding "office” and
that “under Government”. There is a haphazard heap of
case-law about these expressions but they strike
different notes and our job is to orchestrate them in the
setting of the statute. After all, all law is a means to an
end. What is the legislative end here in disqualifying
holders of “offices of profit under the “government”?
Obviously, to avoid a .conflict between duty and interest,
to cut out the misuse of official position to advance
private benefit and to avert the likelihood of influencing
government to promote personal advantage. So this is
the mischief to be suppressed. At the same time we
have to bear in mind that our Constitution mandates the
State to undertake multiform public welfare and socio-
economic activities involving technical persons, welfare
workers, and lay people on a massive scale so that
participatory government may prove a progressive
reality. In such an expanding situation, can we keep out
from elective posts at various levels many doctors,
lawyers, engineers and scientists, not to speak of an
army of other non-officials who are wanted in various
fields, not as full-time government servants but as part-
time participants in people’s projects sponsored by
government? For instance, if a National Legal Services

Authority funded largely by the State comes into being,
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a large segment of the legal profession may be
employed part-time in the ennobling occupation of legal
aid to the poor. Doctors, lawyers, engineers, scientists
and other experts may have to be invited into local
bodies, legislatures and like political and administrative
organs based on election if these vital limbs of
representative Government are not to be the monopoly
of populist politicians or lay members but sprinkled with
technicians in an age which belongs to technology. So,
an interpretation of “office of profit” to cast the net so
wide that all our citizens with specialities and knowhow
are inhibited from entering elected organs of public
administration and offering semi-voluntary services in
para-official, statutory or like projects run or directed by
Government or corporations controlled by the State may
be detrimental to democracy itself. Even athletes may
hesitate to come into Sports Councils if some fee for
services is paid and that proves their funeral if elected to
a panchayat. A balanced view, even if it involves
“judicious irreverence” to vintage precedents, is the

wiser desideratum.”

11. Therefore, having regard to the aforesaid law laid down
by the Supreme Court, we do not think that 5" respondent, being
a former member of a political party or its student organizations,
has to be debarred from being SCI.

12. Another contention urged by the learned counsel for
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the petitioner is regarding the ill health of the 5™ respondent.
This fact has been disputed by respondents 1 and 5. In fact, the
argument raised is based on removal of SIC from their position by
the Governor and one of the reasons is infirmity of body. The
principle underlying writ of quo warranto is well settled. Only
when the appointment is illegal and against the statutory
provision, a writ of quo warranto can be issued. Further, there is
no material to indicate that the 5" respondent was suffering from
any disease that incapacitates him from attending his duties.
Under such circumstances, we do not think that any of the
grounds urged for issuance of the writ of quo warranto are
justified.

In the result, we do not find any merit in the writ petition

and accordingly, the same is dismissed.

Sd/-
ASHOK BHUSHAN, CHIEF JUSTICE

Sd/-
A.M. SHAFFIQUE, JUDGE
Rp



