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“C.R.”

ASHOK BHUSHAN, C.J.
and
A.M. SHAFFIQUE, J.

Dated this the 31 day of March, 2015

JUDGMENT

Ashok Bhushan, C.J.

This Writ Appeal has been filed against the
judgment and order dated 21.01.2015 dismissing W.P
(C) N0.33302 of 2014 filed by the petitioner-appellant.

2. Brief facts giving rise to the Writ Petition are:
Properties having an extent of 100 sq mts. in Sy.
No.275/9, 2010 sg.mts. in Sy.No0.278/1, 680 Sg. mts. in
Sy.No0.280/2 and 80 Sg. mts. in Sy. No0.280/10 were
notified under Section 4(1) of the Land Acquisition
Act, 1894 (hereinafter referred to “as the 1894 Act”) by
Notification dated 20.03.2012. Eighty per cent of the
compensation was paid in advance. Declaration under

Section 6 of the Act was published in the Gazette on
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27.03.2012. Notice under Section 9 was issued on
17.11.2012. Award was passed by the Land Acquisition
Collector on 24.10.2013 determining the compensation
for acquisition of the land. Petitioner claimed to have
been informed on 01.07.2014 about disbursement of
20% balance compensation. Petitioner filed the Writ

Petition praying for the following reliefs:

(i) Issue a Writ of certiorari or any other order
or direction in the nature thereof calling for the records
leading to Ext.P2 and quash the same.

(ii)) Issue a Writ of mandamus or any other
order or direction in the nature thereof directing
respondent No.2 to pass an award pursuant to Exhibit P1
in accordance with the provisions of the Right to Fair
Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, 2013 (Act 30 of
2013) within the permitted time failing which the land

acquisition proceedings be declared to have lapsed.”

3. Before the learned Single Judge submission
which was pressed on behalf of the petitioner was that
Ext.P2 award dated 24.10.2013 ought to have been

prepared in accordance with the provisions of the Right
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to Fair Compensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, 2013
(Act 30 of 2013) (hereinafter referred to as “the 2013
Act”) which enactment having received the assent of
the President on 26.09.2013 should be deemed to have
come into operation with effect from 26.09.2013 and
the award dated 24.10.2013 could not have been made
under the 1894 Act. The submission made by the
learned counsel for the petitioner was not accepted by
the learned Single Judge. The learned Single Judge held
that the 2013 Act having contemplated that the Act
shall come into force on such date as the Central
Government may by Notification in the Official Gazette
appoints and the Central Government vide Notification
dated 19.12.2013 having appointed 01.01.2014 as the
date from which the Act was to come into force,
there was no infirmity in the award dated 24.10.2013

having prepared under the 1894 Act. The further
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contention that the acquisition had lapsed under
Section 24(2) was also repelled holding that there being
no case that the award was made five years or more
prior to the commencement of the Act benefit of Section
24(2) is not available. The Learned Single Judge by
judgment dated 21.01.2015 dismissed the Writ Petition
against which this Writ Appeal is filed.

4. We have heard Shri P.B. Krishnan, learned
counsel for the petitioner and Shri S.Radhakrishnan,
learned counsel appearing for the respondents.

5. Learned counsel for the petitioner reiterated
the same submissions which were raised before the
learned Single Judge. Learned counsel for the petitioner
submitted that 2013 Act having received the assent of
the President on 26.09.2013, the Act shall deemed to
have become law and come into operation with effect
from 26.09.2013 and the Notification dated 19.12.2013

notifying 01.01.2014 as the date of coming into force of
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the 2013 Act is inconsequential. The 2013 Act had
become a law on the date on which it was assented by
the President and thus the award dated 24.10.2013
should have been made only under the 2013 Act and
not under the 1894 Act. He further submitted that
20% balance compensation having not been received
till the enforcement of the 2013 Act, the entire
acquisition proceedings had lapsed by virtue of Section
24(2) of the 2013 Act. Learned counsel for the
petitioner placed reliance on the judgment of the
Supreme Court in State of Kerala v. Mar Appraem
Kuri Co. Ltd. ([2012] [7] SCC 106).

6. Shri S.Radakrishnan, learned counsel
appearing for the respondents refuting the submissions
of the learned counsel for the petitioner contended that
Section 1(3) of the 2013 Act having itself contemplated
day of enforcement of the Act, i.e., such date as the

Central Government may by notification in the Official
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Gazette appoint, the 2013 Act never came into
operation from the date of assent of the President. The
submission of the learned counsel for the petitioner
that the 2013 Act shall be deemed to be enforced on the
date the Bill was assented by the President is not
correct. He further submitted that Section 24(2) has no
application in the present case since the award was
passed not before five years or more from the date of
enforcement of the 2013 Act.

7. We have considered the submissions of the
learned counsel for the parties and perused the records.

8. From the submissions made by the parties
and pleadings on record, only two issues arise for
consideration in the present Writ Appeal.

(1) Whether the 2013 Act shall be
deemed to have come into force, i.e.,
come into operation on the date on
which the Act was assented by the
President, i.e., 26.09.2013 or it came
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into operation with effect from
01.01.2014 which is the date notified
by the Central Government by Gazette
Notification dated 19.12.2013 as per
Section 1(3) of the 2013 Act?

(ll) Whether 20% balance
compensation having not been paid to
the petitioner prior to 01.01.2014, the
entire acquisition proceedings stand
lapsed?

9. For answering the first Issue it is necessary to
look into the statutory scheme of the 2013 Act. Section
1 of the 2013 Act contains heading “Short title, extent
and commencement which is quoted as below:

“1. Short title, extent and commencement.-
(1) This Act may be called the Right to Fair Compensation
and the Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, 2013.

2. It extends to the whole of India except the
State of Jammu and Kashmir.

3. It shall come into force on such date as the
Central Government may, by notification in the Official
Gazette, appoint:

Provided that the Central Government shall appoint
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such date within three months from the date on which
the Right to Fair Compensation and Transparency in Land
Acquisition and Resettlement Act, 2013 receives the

assent of the President.”

The Bill namely, the Right to Fair Compensation and the
Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013 was assented by the
President on 26.09.2013 and published in the Gazette
of India dated 27.09.2013. Prior to the aforesaid
enactment land acquisition was regulated by the 1894
Act which was repealed under Section 114 of the 2013
Act. Section 5 of the General Clauses Act, 1897 deals
with coming into operation of enactments, which is
quoted as below:

"5. Coming into operation of enactments.-
(1) Where any Central Act is not expressed to come into
operation on a particular day, then it shall come into
operation on the day on which it receives the assent-

(a) in the case of Central Act made before the
commencement of the Constitution, of the Governor-
General, and

(b) in the case of an Act of Parliament, of the
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President

(2)

(3) Unless the contrary is expressed, a "Central
Act or Regulation shall be construed as coming into
operation immediately on the expiration of the day

preceding its commencement.”
Section 5 of the General Clauses Act thus contemplated
that “where any Central Act is not expressed to come
into operation on a particular day, then it shall come
into operation on the day on which it receives the
assent.” Thus the Central Act shall come into operation
on the date on which it received the assent except
“where the Act is not expressed to come into
operation on a particular day”. Section 1(3) of the 2013
Act expressed the date on which the Act shall come into
force which is clear from the words “it shall come into
force on such date as the Central Government, may by
Notification in the Official Gazette appoint.” Thus
enforcement of the Act has already been contemplated

in Section 1(3), general provisions of Section 5 of the
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General Clauses Act that it shall come into operation
on such date on which it received the assent is not
applicable. In the present case, there is no dispute that
the Notification was issued by the Central Government
under Section 1(3) on 19.12.2013 fixing the date as
01.01.2014 as the date for commencement of the 2013
Act.

10. The Apex Court in Orissa State .
Chandrasekhar (AIR 1970 SC 398) held that law
cannot be said to be in force unless it is brought into
operation by legislative enactment or by the exercise of
authority by a delegate empowered to bring into
operation. The following was laid down by the Supreme

Court in paragraph 5:

"5. Before the High Court it was urged on behalf of
the land-holders that when the principal Act was enacted
it became law in force, and the ceiling limit prescribed
thereby became effective even though Ch. IV was not
extended by a notification under Section 1 (3) of the Act,

and since the subsequent legislation seeks to restrict the
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ceiling limit and to vest the surplus land in the
Government under Section 45 as amended, there is
compulsory acquisition of land which may be valid only if
the law provides for payment to the land-holder for
extinction of his interest, the market value of that part of
the surplus land which is within the ceiling limit under the
principal Act. This argument found favour with the High
Court. In their view the expression "law in force" must be
"construed only in the constitutional sense and not in the
sense of its actual operatives", and on that account it
must be held that "there was a ceiling limit already
provided by the principal Act as it was law in force within
the meaning of that expression as used in the second
proviso to Article 31-A". They proceeded them to hold
that Section 47 of the Act as amended provided for
payment of compensation at a rate which is less that the
market value of the land falling within the ceiling limit as
originally fixed under Act 16 of 1960, and the guarantee
of the second proviso to Article 31-A of the Constitution is
on that account infringed. We are unable to accept this
process of reasoning. The right to compensation which is
not less than the market value under any law providing
for the acquisition by the State of any land in an estate in
the personal cultivation of a person is guaranteed by the
second proviso only where the land is within the ceiling
limit applicable to him under any law for the time being in
force. A law cannot be said to be force unless it is
brought into operation by legislative enactment, or by the

exercise of authority by a delegate empowered to bring it
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into operation. The theory of a statute being in operation
in a constitutional sense" though it is not in fact in

operation has, in our judgment, no validity.”

Further, in Common cause v. Union of India (AIR
2003 SC 4493) the Apex Court held that the legislature
itself provided that the date of coming into force of the
Act would be a date to be notified by the Central
Government, Section 5 of the General Clauses Act would
have no application. The following observations are

made by the Apex Court in paragraph 28:

"28. The submission that by virtue of Section 5 of
General Clauses Act, the Act has come into force is
misconceived. Section 5 of the General Clauses Act has
no application. Section 5 is applicable only when the Act
does not express any date with effect from which the Act
would come into force. It will apply to such cases where
there is no provision like Section 1(3) of the Act or
Section 1(2) of the 44th Constitutional Amendment.
When the Legislature itself provides that the date of
coming into force of the Act would be a date to be
notified by the Central Government, Section 5 of the
General Clauses Act will have no application. It is plain
and evident from the language of the provision. Section 5

(1) provides that 'where any Central Act is not expressed
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to come into operation on particular day, then it shall
come into operation on the day on which it receives the
assent'. Sub-clause (3) provides that 'unless the contrary
is expressed, a Central Act or Regulation shall be
construed as coming into operation immediately on the
expiration of the day preceding its commencement'. In
simple words it would mean that unless otherwise
provided a Central Act would come into operation on the
date it receives Presidential assent and is construed as
coming into operation immediately on the date preceding
its commencement. Thus, if a Central Act is assented by
the President on 23-8-1995 then it would be construed to
have come into operation on the mid-night between 22nd
and 23rd August, 1995. Sub-section (3) has to be read as
a corollary to sub-section (1). Sub-section (1) provides
that the Act would come into operation on the date it
receives the assent of the President where a particular
day w.e.f. which the Act would come into force is not
prescribed whereas sub-section (3) provides the exact
time of the day/night when the Act would come into
force. It would not apply to cases where the Legislature
has delegated the power to the executive to bring into
force the Act from a date to be notified by publication in
the Official Gazette.”

Another judgment of the Apex Court which is relevant
is M/s.Haji Lal Mohd. Biri Works, Allahabad v.

State of U.P. and Others (AIR 1973 SC 2226). The UP
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Sales Tax (Second Amendment) Act (3 of 1984)
received the assent of the President on 25.01.1964.
The Amendment Act was published in the Gazette on
01.02.1964. Question arose before the Apex Court as to
which is the date on which the Act shall be treated to
have come into force. The Apex Court held that the Act
shall be treated to have come into force not on the day
when it received the assent of the President but on the
date on which it was published in the Official Gazette.
The following was laid down by the Apex Court in

paragraph 9:

"9, There was some argument before us on the
point as to when U. P. Act 3 of 1964 came into force. This
Act received the assent of the President on January 25,
1964 but was published in the Official Gazette on
February 1, 1964. It was submitted on behalf of the
appellant that the Act came into force on the date it
received the assent of the President. As against that, Mr.
Manchanda on behalf of the respondents stated that the
Act came into force on February 1, 1964, the day it was
published in the official Gazette. The stand taken by Mr.

Manchanda in this respect is correct because according to
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clause (b) of sub-sects (1) of Section 5 of the U. P.
General Clauses Act, 1904 (U. P. Act No. 1 of 1904)
where any Uttar Pradesh Act is not expressed to come
into force on a particular day, then in the case of an Uttar
Pradesh Act made after the commencement of the
Constitution, it shall come into operation on the day on
which the assent thereto of the Governor or the
President, as the case may require, is first published in
the Official Gazette. It may also be mentioned that in
para 33 of the writ petition filed in the High Court the
appellant too had taken the stand that the U. P. Act 3 of
1964 had come into force on February 1, 1964.”

11. The judgment which has been relied on by the
learned counsel for the petitioner, State of Kerala v.
Mar Apprraem Kuri Co. Ltd. (supra), was a case
where the question arose regarding repugnancy of the
Kerala Chitties Act, 1975 to the Central Chit Funds Act,
1982. Question to be answered has been noted by the
Apex Court in paragraph 9. In the above case, the
Central Chit Funds Act, 1982 was made by the
Parliament which was assented by the President on

09.08.1982. The following was noted in paragraphs 9
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and 10:

"9. (i) Whether making of the law or its
commencement  brings about  repugnancy or
inconsistency as envisaged in Art.254(1) of the

Constitution?

(ii) The effect in law of a repeal.
Inconsistencies in the provisions of the Kerala Chitties
Act, 1975 vis - a - vis the Central Chit Funds Act, 1982.
10. The impugned judgment of the Division
Bench has accepted the contention advanced on behalf
of the private chitty firms that there are inconsistencies
between the provisions of the two Acts. (see paras 13,

14 and 15 of the impugned judgment).”
The Central Act, 1982 had not been in force in the State
of Kerala and the Notification was not issued till the
matter was considered by the Apex Court. Amendment
was made in the State Act, namely, Kerala Chitties Act
23 of 1975. Thus the main issue was as to whether the
amendment has become repugnant under Article 254 of
the Constitution of India to the Central Act, 1982 which
law was already made although not in force. In the said

context, the following was laid down by the Apex Court
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in paragraphs 49, 50, 51, 61 and 81:

"49. In clause (1) of Art.254 the significant
words used are 'provision of a law made by the
Legislature of a State', 'any provision of a law made by
Parliament which Parliament is competent to enact’, 'the
law made by Parliament, whether passed before or after
the law made by the Legislature of such State', and 'the
law made by the Legislature of the State shall, to the
extent of repugnancy, be void'. Again, clause (2) of
Art.254 speaks of 'a law made by the Legislature of a
State', 'an earlier law made by Parliament', and 'the law
so made by the Legislature of such State'. Thus, it is
noticeable that throughout Art.254 the emphasis is on
law - making by the respective Legislatures.

50. Broadly speaking, law - making s
exclusively the function of the Legislatures (see Art.79
and Art.168). The President and the Governor are a part
of the Union or the Legislatures of the States. As far as
the Parliament is concerned, the legislative process is
complete as soon as the procedure prescribed by
Art.107 of the Constitution and connected provisions are
followed and the Bill passed by both the Houses of
Parliament has received the assent of the President
under Art.111. Similarly, a State legislation becomes an
Act as soon as a Bill has been passed by the State
Legislature and it has received the assent of the
Governor in accordance with Art.200. It is only in the
situation contemplated by Art.254(2) that a State
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Legislation is required to be reserved for consideration
and assent by the President. Thus, irrespective of the
date of enforcement of a Parliamentary or State
enactment, a Bill becomes an Act and comes on the
Statute Book immediately on receiving the assent of the
President or the Governor, as the case may be, which
assent has got to be published in the official gazette.

51. The Legislature, in exercise of its legislative
power, may either enforce an Act, which has been
passed and which has received the assent of the
President or the Governor, as the case may be, from a
specified date or leave it to some designated authority
to fix a date for its enforcement. Such legislations are
conditional legislations as in such cases no part of the
legislative function is left unexercised. In such
legislations, merely because the Legislature has
postponed the enforcement of the Act, it does not mean
that the law has not been made.

61. The entire above discussion on Art.245,
Art.246, Art.250, Art.251 is only to indicate that the
word 'made' has to be read in the context of law -
making process and, if so read, it is clear that to test
repugnancy one has to go by the making of law and not
by its commencement.

81. Applying the tests enumerated
hereinabove, we hold that the Kerala Chitties Act, 1975
became void on the making of the Chit Funds Act, 1982
on 19/08/1982, (when it received the assent of the
President and got published in the Official Gazette) as
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the Central 1982 Act intended to cover the entire field
with regard to the conduct of the Chits and further that
the State Finance Act No. 7 of 2002, introducing S.4(1a)
into the State 1975 Act, was void as the State
legislature was denuded of its authority to enact the said
Finance Act No. 7 of 2002, except under Art.254(2),
after the Central Chit Funds Act, 1982 occupied the
entire field as envisaged in Art.254(1) of the

Constitution.”
The Apex Court in the above case held that repugnancy
shall arise when the law is made by the Parliament. It
was held that repugnancy shall arise notwithstanding
that the Central Act has not been in force by issuance of
Notification.  Thus the issue which was considered in
the above case was an entirely different issue in
different context and in no manner help the petitioner in
the present case. Petitioner's case that the award dated
24.10.2013 should have been made under the 2013 Act
cannot be accepted since by 24.10.2013 the 2013 Act
has not been in force which was notified in the Gazette

on 19.12.2013 only with effect from 01.01.2014.
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12. There is another reason for not accepting the
submission of the learned counsel for the petitioner.

Section 24(1) of the 2013 provides as follows:

"24. Land acquisition process under Act.No.1 of
1894 shall be deemed to have lapsed in certain cases:-
(1) Notwithstanding anything contained in this Act, in
any case of land acquisition proceedings initiated under
the Land Acquisition Act, 1894 (1 of 1894), -

(a) where no award under Section 11 of the said
Land Acquisition Act has been made, then, all provisions
of this Act relating to the determination of
compensation shall apply,; or

(b) where an award under said section 11 has
been made, then such proceedings shall continue under
the provisions of the said Land Acquisition Act, as if the
said Act has not been repealed.”

Section 24(1)(b) clearly provides that “where an award
under said section 11 has been made, then such
proceedings shall continue under the provisions of the
said Land Acquisition Act, as if the said Act has not been
repealed”. Thus Section 24(1) clearly contemplated
that when award under Section 11 of the 1894 Act has
already been made, the proceedings shall continue as if

the 2013 Act has not been come into force. In the
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present case since the award has already been made
before the commencement of the 2013 Act, the entire
proceedings has to continue under the 1894 Act. The
submission that the award ought to have been made
under the 2013 Act cannot be accepted.

13. Now we come to the second Issue regarding
lapse of the acquisition proceedings since petitioner
submitted that he was not made the payment of the
balance compensation of 20% before the
commencement of the 2013 Act, i.e., before 01.01.2014.
Section 24(2) is quoted below:

"24(2) Notwithstanding anything contained
in sub-section (1), in case of land acquisition proceedings
initiated under the land Acquisition Act, 1894 (1 of 1894),
where an award under the said section 11 has been
made five years or more prior to the commencement of
this Act but the physical possession of the land has not
been taken or the compensation has not been paid the
said proceedings shall be deemed to have lapsed and the
appropriate Government, if it so chooses, shall initiate
the proceedings of such land acquisition afresh in

accordance with the provisions of the Act:
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Provided that where an award has been made
and compensation in respect of a majority of land
holdings has not been deposited in the account of the
beneficiaries, then, all beneficiaries specified in the
notification for acquisition under Section 4 of the said
Land Acquisition Act, shall be entitled to compensation in

accordance with the provisions of this Act.”
The key words in Section 24(2) are “... where an award
under the said section 11 has been made five years or
more prior to the commencement of the Act...”. Thus
Section 24(2) applies where award was made five years
or more prior to the commencement of this Act and the
physical possession of the land has not been taken or
compensation has not been paid. The object was to
lapse those proceedings where even after 5 years of
making of the award, compensation was not paid and
physical possession not taken before the
commencement of the Act. Section 24(2) was enacted
with different purpose and object. In the present case

the award having made on 24.10.2013, Section 24(2) is
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not attracted.

14. In the above view of the matter, we are of the
view that the second submission of the learned counsel
for the petitioner has also no legs to stand. The Issue is

answered accordingly.

We do not find any merit in the appeal. The Writ

Appeal is dismissed.

ASHOK BHUSHAN,
CHIEF JUSTICE.

A.M. SHAFFIQUE,
JUDGE.
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