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K. Vinod Chandran, J.

WP(C)No0.9722 of 2004

Dated this the 12" day of January, 2015.

JUDGMENT

1. Petitioner, an employer, is aggrieved with Ext.P6 award passed by
the Labour Court. On a reading of Ext.P6 award, the undisputed fact
would be that, the workman was appointed in the petrol bunk in
1978 owned by the management; the petitioner herein. The licence
of the petitioner was cancelled due to an allegation of adulteration
and as a consequence, criminal proceedings were initiated in the year
1991, when the workman along with two other employees were
severed from employment after granting closure compensation.

2. The management's case itself is that, since the management had

arranged finance for the workman herein and there were amounts
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pending due thereon, no compensation was paid to the workman, as
was paid to the other employees. However, there is absolutely no
document produced to substantiate such contention.

3. The management had an alternate contention that the workman did
not approach the management for the closure compensation. The
workman, on the contrary, asserts that the workman did not take the
compensation, since the workman was desirous of getting re-
employment, on the petrol bunk being reopened. It is also an
admitted fact that, in the year 1996, the petrol bunk was re-opened
and subsequently transferred in the year 1999. Despite the dispute
having been raised in the year 1995, on re-opening the workman was
not granted re-employment. The workman pursued the industrial
dispute and since the transfer of undertaking is an admitted fact, the
workman was granted a compensation of Rs.25,000/- as per Ext.P6
award.

4. The learned counsel for the workman, however, would contend that
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the closing down of the undertaking was only in the context of
withdrawal of licence of the establishment. The workman is entitled
to compensation only as per the proviso to Section 25FFF of the
Industrial Disputes Act, 1947 (hereinafter referred to as the “Act”)..
The closure, having been occasioned for reasons beyond the control
of the employer, the closure compensation payable would be
confined to the average pay for three months, is the contention.

. In this context, it has to be noticed that, though the petrol bunk was
closed down in the year 1991, the same was re-opened in 1996, on
the criminal case having ended in acquittal. Hence, it cannot be said
that, in the year 1991, there was a closure of petrol bunk attracting
Section 25FFF. At best, it could only be invocation of Section 25F,
in which event, on further reopening, it would have been incumbent
upon the management to offer employment to the workman under
Section 25H of the Act. Despite the fact that the workman did not

ask for re-employment under Section 25H, there would be no such
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requirement, since, Section 25H mandates an offer by the employer.
In such circumstances, considering the fact that the workman had
service from 1978 to 1991, he was entitled to claim reinstatement
least on the re-opening of the establishment. The fact that the petrol
bunk has now been transferred from the management, would stand
against any order of re-instatement at this stage. The workman also
has not challenged the award of the Tribunal. The workman, hence,
would be entitled to compensation under Section 25F, which has to
be computed for the period of employment between 1978 to 1991, on
the basis of the last pay drawn. The petitioner, if re-instated on the
re-opening of the bunk, would have been employed at least till the
transfer and thereafter entitled to the consequential benefits as
entitled to a workman under the Act.

6. Considering the totality of the facts and circumstances, this Court
does not find any reason to interfere with the compensation granted

by the Labour Court, especially since, the petitioner did not choose
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to re-employ the workman after reopening in 1996 when a dispute
was pending between the workman and the management. This Court
does not see any error or illegality in the award of compensation.

Writ petition 1s dismissed.

K. Vinod Chandran, Judge.



