IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR. JUSTICE A.HARIPRASAD
FRIDAY,THE 6TH DAY OF MARCH 2015/15TH PHALGUNA, 1936

RSA.No. 1333 0of 2014 ()

AGAINST THE JUDGMENT AND DECREE IN A.S.NO. 54/2014 of IV ADDITIONAL DISTRICT
COURT, THRISSUR DATED 12-12-2014

AGAINST THE JUDGMENT AND DECREE IN O.S.NO. 412/2012 of Il ADDITIONAL MUNSIFF
COURT,THRISSUR DATED 24-01-2013

APPELLANT(S)/RESPONDENTS/DEFENDANTS:

1. THE ASSYRIAN CHARITIES KURIES LTD.
THRISSUR VILLAGE, RICE BAZAR, THRISSUR TALUK
THRISSUR, PIN - 680 001 REPRESENTED BY ITS CHAIRMAN.

2. THE MANAGER
THE ASSYRIAN CHARITIES KURIES LTD, THRISSUR VILLAGE
RICE BAZAR, THRISSUR TALUK, THRISSUR, PIN - 680 001.

3. ADVE.A.BENNY
S/0. EMMATTY ANTHONY,AGED 82 YEARS,
RESIDING AT MISSION QUARTERS
CHEMBUKKAVU VILLAGE, THRISSUR, PIN - 680 020.

4. THIMOTHY P.V,,
S/0. PORUTHUKARAN VARIED, AGED 66 YEARS, CHEMBUKKAVU VILLAGE
THRISSUR, PIN - 680 020.

5. JOHNSON P.P
S/0. PADAVAN PORINCHU, AGED 66 YEARS, RESIDING AT MISSION QUARTERS
CHEMBUKKAVU VILLAGE, THRISSUR, PIN - 680 020.

6. PAVOOK.C
S/0. KUNNATH CHERUKUTTY,AGED 56 YEARS, CHEMBUKKAVU VILLAGE
THRISSUR, PIN - 680 020

7. FRANCIS CHANDY JACOB
S/0. CHANDY F. JACOB, AGED 57 YEARS, ZANNANA, MISSION ROAD
CHEMBUKKAVU VILLAGE, THRISSUR, PIN - 680 020.

8. INASU
S/0. KALLIYATH LONANKUTTY, KURIACHIRA DESOM
THRISSUR , PIN- 680 006.

9. SABU JOSEPH
S/0. KONIKKARA JOSEPH,AGED 51 YEARS
RESIDING AT MUKKATTUKARA DESOM, NETTISSERRY VILLAGE
THRISSUR, PIN - 680 651.
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10. DR.T.TPAUL
S/0. THALOKKARAN THIMOTHY,AGED 59 YEARS, EAST FORT DESOM
CHEMBUKKAVU VILLAGE, THRISSUR, PIN - 680 020.

11. AVJOY
S/0. ALAPPADAN VAREED, AGED 56 YEARS,
NELLIKKUNNU PANANCHERY LANE
CHEMBUKKAVU VILLAGE, THRISSUR, PIN - 680 020.

BY ADVS.SRI.PB.KRISHNAN
SRI.PM.NEELAKANDAN
SRI.P.B.SUBRAMANYAN
SRI.SABU GEORGE

RESPONDENT(S)/APPELLANTS/PLAINTIFFS:

1. JAMES C.JOSEPH, AGED 50 YEARS
S/0. CHEERAMBAN JOSEPH, ADV MISSION QUARTERS
CHEMBUKKAVU VILLAGE, THRISSUR , PIN- 680 020.

2. LOUIS, AGED 64 YEARS,
S/O. CHIRIYANKANDATH THOMAS, KIZHAKKEPURAM DESOM
ARANATTUKARA VILLAGE, THRISSUR, PIN - 680 618.

3. JOBY, AGED 44 YEARS,
S/0. KANJIRAPARAMBAN CHAKKUNNY, PUNKUNNAM DESOM
AYYANTHOLE VILLAGE, THRISSUR, PIN - 680 003.

4. DAYAL P.ANTONY, AGED 45 YEARS
S/O0. PADAVAN ANTONY, KACHERI DESOM, NADATHARA VILLAGE
THRISSUR DISTRICT, PIN - 680 751.
BY ADV. SRI.S.VINOD BHAT (CAVEATOR FOR RESPONDENTS)

THIS REGULAR SECOND APPEAL HAVING BEEN FINALLY HEARD ON
19.01.2015, THE COURT ON 06.03.2015 DELIVERED THE FOLLOWING:



A.HARIPRASAD, J.

R.S.A. No.1333 of 2014

Dated this the 7" day of March, 2015
JUDGMENT.
Can it be held that a notice of Extraordinary General body
Meeting (EGM) sent to the shareholders by ordinary post in the registered
address is sufficient service in terms of Section 53(2)(a) of the Companies
Act, 1956 (in short, “the Act”) and if so, whether the court below erred in
holding that the EGM convened on 24.12.2011 was bad for want of notice?
These are the main questions raised for decision.
2. Heard the learned counsel for the appellants and the learned
counsel for the respondents.
3. Brief facts are as follows: Appellants are the defendants in the
suit. Plaintiffs are the contesting respondents. 1% defendant company is a
public limited company registered under the Act. Manager of the company
is the 2™ defendant and Chairman is the 3 defendant. Defendants 4 to 11
are the Directors. 1% plaintiff is a shareholder of the company and plaintiffs
2 to 4 are the Directors elected in an EGM held on 22.01.2012. As per the
EGM, defendants 3 to 11 were removed from the post of Directors. 1%

plaintiff demanded to call an EGM and notice was given on 11.11.2011. 2™
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defendant accepted the notice on behalf of the company. 1% defendant is
bound to call an EGM within 21 days after giving notice to the
shareholders. Since the 1° defendant failed to call an EGM, 1 plaintiff
issued notice to the 3™ defendant on 06.12.2011. 1% defendant company
issued a registered notice on 02.01.2012 to the 1% plaintiff in which it was
informed that an EGM was held on 24.12.2011. The meeting alleged to
have been convened on 24.12.2011 without notice is legally unsustainable.
Therefore, the suit for declaration and injunction was filed.

4. The defendants contended that the suit is false and frivolous.
3" plaintiff filed a suit against the company before the Munsiff Court,
Thrissur as O.S.No0.2729 of 2013 alleging that he did not receive any notice
of Annual General Meeting (AGM). EGM was conducted on 24.12.2011
after giving due notice and as per Section 169 of the Act and the same was
properly held. The allegations against conduct of the meeting are incorrect.

5. The trial court dismissed the suit after considering evidence
adduced before it. In the appeal, the lower appellate court reversed the
decree declaring that EGM conducted on 24.12.2011 and the resolutions
taken therein are not valid. It further held that the EGM convened and
conducted on 22.01.2012 and the resolutions taken therein are valid.
Consequently a decree for prohibitory injunction restraining the defendants

from causing obstructions to the 2" plaintiff acting as Chairman of the
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company was also granted.

6. Learned counsel for the appellants submitted that the court
below completely misdirected itself in arriving at the above conclusion.
One of the crucial findings of the lower appellate court is that the appellants
herein could not produce postal receipts to show that notice to the
shareholders contemplated under Section 53 of the Act had been issued.
According to the appellants, the lower appellate court should not have
discarded Ext.B8 postal receipt. Reliance should have been placed on
Ext.B7 list of shareholders by the court below is yet another contention
raised by the appellants. The court below should have considered,
according to the learned counsel, all the probabilities pointing to the fact
that the plaintiffs were aware of the meeting held on 24.12.2011 and still
they abstained from participating in it.

7. Per contra, learned counsel for the respondents contended
that the appellants failed to establish that they complied with the legal
formalities required under various provisions of the Act to see that notice is
served on the shareholders inviting them to attend an EGM. The
documents produced to establish that notices have been served on the
shareholders are legally unacceptable and remains not proved. Therefore,
the lower appellate court is justified in discarding those documents and

decreeing the suit.
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8. Learned counsel for the appellants vehementally argued that
the court below should have seen that by virtue of Section 53(2) of the Act,
where a document, including a notice for an EGM, if required to be sent by
post shall be sent by properly addressing, prepaying and posting the letter
by ordinary post and, where a member has intimated to the company in
advance that documents should be sent to him under a certificate of
posting or by registered post with or without acknowledgement due and if
has deposited with the company a sum sufficient to defray the expenses of
doing so, service of the document/notice shall not be deemed to be
effected unless it is sent in the manner intimated by the member.
Contention of the appellants is that the respondents/plaintiffs have not
done so for raising a claim that the notice sent by ordinary post was not
sufficient. Further, it is contended that the practise of sending letter under
a certificate of posting has been done away with by the postal department.
On a reading of Section 53 of the Act, it can be seen that unless the
member, who raises a complaint that he did not receive a notice sent by
ordinary post, shows that he had intimated the company in advance that
notice should be sent to him under a certificate of posting or by registered
post with or without acknowledgement due and has deposited sufficient
sum to defray the expenses, cannot be heard to say that service of notice

through ordinary post is not in accordance with the provision. But, the
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question to be resolved is whether Exts.B7 and B8 would justify the
contention of the appellants that they have served notice to all the
shareholders in respect of the disputed EGM. Learned counsel for the
appellants submitted that Ext.B7 is the list of shareholders maintained by
the company. On the top of front page of Ext.B7, it is written that
shareholders list of GBM on 24.12.2011 sent on 28.11.2011. It starts with
number 1570 showing the name of persons as the shareholders. The
lower appellate court is right in holding that the document does not show
any signature or seal of the authorised representative of the 1% defendant
company. It was not properly proved at the time of trial that the document
was kept in the regular course of the business of the company. It is also
contended by the contesting respondents that Ext.B8 postal receipt would
only show the fact that the 1% defendant company paid a total sum of
%3,710/- to the Business Post Centre, Thrissur on 28.11.2011. According to
the contention raised by the respondents, which was accepted by the lower
appellate court, this document will not show the fact, as required
mandatorily by the statute, that the appellants issued notice to 700
shareholders of the company intimating them about convening of EGM on
24.12.2011. The lower appellate court criticized Exts.B7 and B8. It also
found that those documents did not reveal the contention that Ext.B7

contained a true list of shareholders of the company and also Ext.B8 did



R.S.A. No.1333 of 2014 6
not show that notices were issued to the shareholders requiring them to
attend the meeting scheduled on 24.12.2011. In paragraph 18 of the
judgment, the court below held that Ext.B8 could not be treated as a receipt
issued by the postal authorities for sending articles under certificate of
posting. This finding of the lower appellate court is seriously challenged by
the learned counsel for the appellants. According to him, the court below
should have seen that there was no occasion for the 1% defendant
company to create such a document in collusion with the postal authorities.
Ext.B8 postal receipt shows the following facts. The postal department has
collected ¥3,500/- for despatching 700 letters. Learned counsel for the
appellants, relying on an information taken out of the website of India Post,
particularly the details regarding business post, contended that the rate
prescribed for sending an ordinary letter being ¥5/- and the number of
shareholders of the company being 700, the amount shown in Ext.B8 as
33,500/- can only be the amount received by the postal authorities as
postal charges for sending 700 ordinary letters. I210/- shown in Ext.B8 is
the handling charges as per the regulations of the postal authorities.
However, there is no evidence adduced either before the trial court or
before the first appellate court to establish these contentions.

9.  Section 169 of the Act has been referred to by the court below.

It deals with calling of EGM on requisition. Section 169(4)(a) of the Act
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permits persons having not less than 10% share in the company to
demand for convening an EGM. There is no dispute that the respondents
together were having more than 10% share in the company. The crucial
point to be decided is whether the company had performed its statutory
duty while calling a meeting on 24.12.2011. If that is decided properly, the
whole issue will be resolved. Learned counsel for the appellants submitted
that 1.A.Nos.135 of 2015 and 136 of 2015 filed in this appeal under Order
XLI Rule 27 of the Code of Civil Procedure are to be allowed for effective
and judicious disposal of the case. According to the learned counsel for the
appellants, these documents would expose the falsity of the case
propounded by the respondents. The documents produced along with
[.LA.No.135 of 2015 are certain letters sent by the company calling its
members to attend a meeting scheduled to 24.12.2011. Learned counsel
contended that the postal seal on these covers would show that all of them
were posted on 28.11.2011 as contended by the appellants. Further the
serial number on the covers would exactly tally with Ext.B8 document.
Along with 1.A.N0.136 of 2015 documents are produced to show that even
after the disputed EGM, the appellants were managing the affairs of the
company and the contention raised by the respondents are totally incorrect.
However, additional evidence cannot be produced in appeal, especially in a

second appeal, as a matter of right. The conditions for receiving additional
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evidence in appeal have been specifically enumerated in the above
provision. To put it briefly, it can be seen that if the court from whose
decree the appeal is preferred has refused to admit evidence, which ought
to have been admitted or if the party seeking to produce additional
evidence, establishes that notwithstanding the exercise of due diligence,
such evidence was not within his knowledge or it could not be produced by
him in spite of showing diligence at the time when the decree appealed
against was passed or the appellate court requires any document to be
produced or any witness to be examined to enable it to pronounce
judgment, or for any other substantial cause, the court may permit a party
to adduce evidence in an appeal. Learned counsel for the appellants
would submit that the case in hand falls within categories 2 to 4 mentioned
above. The appellate court rejected the case of the appellants mainly on
the reason that they did not establish that notice regarding the EGM was
properly served on the respondents.

10. Learned counsel for the appellants placing reliance on North
Eastern Railway Administration, Gorakhpur v. Bhagwan Das (dead) by
Lrs.((2008) 8 SCC 511) argued that the Supreme Court has laid down a
principle that necessity of additional evidence in an appeal can be
considered by the appellate court at the time of hearing the appeal on

merits and also when the court is satisfied that those documents are
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necessary to pronounce a judgment in a more satisfactory manner,
additional evidence shall be allowed. It is further held that the appellate
court has the power to allow additional evidence not only if it requires such
evidence to enable it to pronounce a judgment, but also for any other
substantial cause. Based on Rajesh D.Darbar and others wv.
Narasingrao Krishnaji Kulkarni and others ((2003) 7 SCC 219), it is
contended by the learned counsel for the appellants that subsequent
events will have to be taken into account in moulding the relief in a
litigation.

11.  In this case, the crucial dispute relates to non-service of notice
to shareholders asking them to participate in an EGM held on 24.12.2011.
The documents now produced at the appellate stage may throw light on the
main controversy in the litigation. Shutting out evidence at this stage may
amount to denial of opportunity to the parties to prove their case.
Therefore, | am of the view that the additional evidence now produced can
be accepted in this case and consequently, the appeal will have to be
allowed. And in that event, the only option is to remit the matter to the trial
court for enabling the parties to adduce further evidence to establish the
contention regarding due service of notice of EGM. It is contended by the
learned counsel for the appellants that a definite number of members in the

director board will keep on changing and the respondents have run out of
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their tenure by efflux of time. However, the controversy in the suit is
required to be finally adjudicated as it affects the legal rights of parties.
Hence, the following directions are issued.

The appeal is allowed. The impugned judgment and decree
of the lower appellate court are set aside. The matter is remitted back to
the trial court for a de novo consideration after affording parties on both
sides opportunity to adduce evidence in support of their contentions.
[.LA.Nos.135 of 2015 and 136 of 2015 are allowed. Additional evidence
produced are received. Since some of the documents require proof, they
shall be produced before the trial court and marked in the trial proceedings.
The parties are directed to appear before the trial court on 06.04.2015.

All pending interlocutory applications will stand closed.

A. HARIPRASAD, JUDGE.

cks



