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K. VINOD CHANDRAN, J.

Dated this the 6™ day of February, 2015

JUDGMENT

Whether the employees who went on strike for 37 days are
entitled to the wages, for the period in which they kept away
from their work, was the question referred to the Industrial
Tribunal and the question raised herein; to assail the award
which granted 50% of such wages to the workmen. The
Industrial Tribunal has noticed the decision of the Honourable
Supreme Court in The Statesman Ltd. Vs. Their Workmen
[AIR 1976 SC 758] to find that the discretion is of the Tribunal,
to decide as to the payment of wages during the strike period.
Normally, a discretion exercised by one authority would not be
interfered with, especially under Article 226, where
extraordinary powers are invoked to correct patent illegality or
blatant perversity.

2. The learned counsel appearing for the Management
would seek to distinguish the aforesaid case and would argue

that the discretion exercised in the present case is patently
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wrong. The respondent would contend that the Industrial
Tribunal having found the demands to be justified and having
found the strike undertaken by the workmen to be legal, there
could be no interference in the discretion exercised.

3. The cause of action for the strike was a dispute with
respect to equalization of pay. The workmen claimed that in all
other public sector undertakings, there was pay parity with the
Central Government employees and the Management Company,
which was running at a profit; has not equalised the pay
structure, with that of the Central Government employees or
with that of the other public sector undertakings. The
Management however contented that the Board could not take a
decision by itself being a fully owned Government Company with
51% shares held by the State Government and 49% held by the
Central Government. Necessary approval of the State
Government has to be obtained, for equalizing the pay structure.
In any event, there was equalization, but however, by reason of
the Scheme of equalization, the workmen were one stage behind
the Central Government employees. This was essentially the
dispute on which the workmen struck work. Admittedly no

conciliation proceedings were initiated by the workmen or the
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representative unions.

4. The Industrial Tribunal after examining the issue found
that the workmen had been agitating their cause for about two
years and the Management did not convene any conciliatory
conference with the representative union to settle the issue. It
was specifically found that the workmen had resorted to the
strike “after exhausting all legal remedies and waiting for more
than two years”. The strike was found to be one which could not
be termed as illegal. The claim for equalization was found to be
one justified. On that reasoning, the Industrial Tribunal found
that the workmen were entitled to 50% back-wages.

5. A strike to be termed 'legal' or 'illegal', one has to look
at the Industrial Disputes Act, 1947. Section 22, prohibits
strikes and lock-outs in a Public Utility Service, unless otherwise
than provided therein. The Management herein is not a Public
Utility Service. Section 23 is a general provision for strikes and
lock-outs. Looking at the above mentioned provisions, it cannot
be said that the strike itself was illegal. The Industrial Tribunal
discussed a number of decisions of the Honourable Supreme
Court, in which the proposition that no wages would be payable

in the event of an illegal strike was unequivocally declared. The
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Industrial Tribunal has distinguished the aforesaid decisions on
facts, which is correct, since the present case cannot be said to
be one in which an illegal strike was involved.

6. However, the declaration that an illegal strike dis-
entitles the workmen from wages cannot lead to a corollary that
a legal strike in all circumstance would require the Management
to pay the wages, for the period in which the workmen
voluntarily, but however, on a collective bargaining exercise,
kept away from employment. While an illegality with respect to
the commencement and continuance of a strike could be easily
discerned from the provisions of the Industrial Disputes Act
applied to the facts of the case, that alone cannot lead to an
exercise of discretion when wages are sought for, during the
period of strike; which would go against the established principle
of 'no work, no pay'.

7. The Industrial Tribunal has infact noticed Bank of
India Vs. T.S.Kelawala and Others [1990 (4) SCC 744]
wherein, pending a demand for wage revision the employees of a
Nationalised Bank had called for a country-wide strike. The
Bank issued a warning in the form of a circular, specifically

indicating that any indulgence in strike would lead to forfeiture
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of a day's salary. The employees went on a four hour strike,
dehors such warning and eventually the forfeiture of salary for
the whole day was upheld by the Honourable Supreme Court.
The Industrial Tribunal sought to distinguish the aforesaid
judgment on the ground that herein, the demand was pending
for the last two years and the Management had dragged its feet
in convening a conciliation and the Management also did not
issue any warning as indicated in the aforesaid case.

8. It has to be immediately noticed that the consistent
stand of the Management as is evident from the award of the
Industrial Tribunal and the averments in the writ petition; is that
no settlement talks could have been initiated with the
representative unions since the Management had already
recommended the equivalence to the State Government. The
issue was pending approval of the State Government. The
specific case put forward was that the Board had recommended
grant of the demands raised by the workmen and the same was
pending decision at the Government level. It is also pointed out
by the learned counsel appearing for the petitioner-Management
that the said demand was never approved by the Government

and that the workers remained contend with the subsequent pay
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revision granted.

9. In the context of what is stated above, though the
convening of the strike cannot be said to be one illegal, going by
the provisions of the Industrial Disputes Act; it cannot also be
said that the workmen were fully justified in resorting to such
strike especially when they were aware of the recommendation
made by the Board of the Management and the issue was
pending decision of the Government.

10. Apposite would be a reference to Canara Bank and
Others Vs. R.Jambunathan and Others [1994 (5) SCC 573]
where, again a strike resorted to by bank employees similar to
that in T.S. Kelawala (supra) came up for consideration before
the Honourable Supreme Court. The Honourable Supreme
Court approved the decision in T.S. Kelavala (supra) on the
principle of “no work no pay”. It cannot be disputed that the
said decision was in the case of an establishment which was a
public utility service. But however the reasoning, on which the
action of the bank was upheld, would be applicable in the
present case also.

“29. The strike as a weapon was evolved by the workers

as a form of direct action during their long struggle
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with the employers. It is essentially a weapon of last
resort being an abnormal aspect of the employer-
employee relationship and involves withdrawal of
labour disrupting production, services and the
running of the enterprise. It is abuse by the labour of
their economic power to bring the employer to see
and meet their viewpoint over the dispute between
them. In addition to the total cessation of work, it
takes various forms such as working to rule, go slow,
refusal to work overtime when it is compulsory and a
part of the contract of employment, “irritation strike”
or staying at work but deliberately doing everything
wrong, “running- sore strike”, i.e., disobeying the
lawful orders, sit-down, stay-in and lie-down strike
etc. etc. The cessation or stoppage of work whether
by the employees or by the employer is detrimental to
the production and economy and to the well-being of
the society as a whole. It is for this reason that the
industrial legislation while not denying the right of
workmen to strike, has tried to regulate it along with
the right of the employer to lockout and has also
provided a machinery for peaceful investigation,
settlement, arbitration and adjudication of the
disputes between them. Where such industrial
legislation is not applicable, the contract of
employment and the service rules and regulations
many times, provide for a suitable machinery for
resolution of the disputes. When the law or the

contract of employment or the service rules provide
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30.

for a machinery to resolve the dispute, resort to strike
or lock out as a direct action is prima facie
unjustified. This 1is, particularly so when the
provisions of the law or of the contract or of the
service rules in that behalf are breached. For then,
the action is also illegal.

The question whether a strike or a lockout is legal or
illegal does not present much difficulty for resolution
since all that is required to be examined to answer
the question is whether there has been a breach of
the relevant provisions. However, whether the action
is justified or unjustified has to be examined by taking
into consideration various factors some of which are
indicated earlier. In almost all such cases, the
prominent question that arises is whether the dispute
was of such a nature that its solution could not brook
delay and await resolution by the mechanism
provided under the law or the contract or the service
rules. The strike or lockout is not to be resorted to
because the party concerned has a superior
bargaining power or the requisite economic muscle to
compel the other party to accept its demand. Such
indiscriminate use of power is nothing but assertion
of the rule of “might is right”. Its consequences are
lawlessness, anarchy and chaos in the economic
activities which are most vital and fundamental to the
survival of the society. Such action, when the legal
machinery is available to resolve the dispute, may be

hard to justify. This will be particularly so when it is
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resorted to by the section of the society which can
well await the resolution of the dispute by the
machinery provided for the same. The strike or
lockout as a weapon has to be used sparingly for
redressal of urgent and pressing grievances when no
means are available or when available means are
failed, to resolve it. It has to be resorted to, to
compel the other party to the dispute to see the
justness of the demand. It is not to be utilised to
work hardship to the society at large so as to
strengthen the bargaining power. It is for this reason
that industrial legislation such as the Act places
additional restrictions on strikes and lockouts in

public utility services.”

11. Viewed in this context, one has to look at whether the
finding of the Industrial Tribunal that the workmen had
exhausted all the legal remedies can be upheld; and also
whether there was an urgent, pressing grievance warranting
cessation of work for more than a month. If that be so, coupled
with the fact that there is no illegality, this Court would not
interfere with the discretion exercised by the Tribunal.

12. When a dispute arises between the representative
unions or the Management in any industrial establishment;

under the Industrial Disputes Act, 1947, the conciliation officer,
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on such apprehension; either suo motu or if it is brought to the
notice of the conciliation officer that such a dispute exists,
initiates a proceeding under Section 12 of the Act. Conciliation
hence commences, as is indicated under Section 20 of the
Industrial Disputes Act. The representative unions definitely
could have initiated a conciliation proceeding before the
appropriate officer authorised under the Industrial Disputes Act.
True the dispute had been pending for two years. But that alone
would not justify the strike called. The finding of the Industrial
Tribunal that the Management did nothing in the two years
cannot also be sustained. The Management, as is evident from
the records, has recommended that the demand of the workmen
be granted and the same was pending decision of the
Government. There would be no purpose served in initiating a
settlement talk with representative unions for the Management
could not have implemented equalization sought for by the
workmen, unless otherwise sanctioned by the State Government.
The Management too was agreeable to such proposal.

13. The legal remedy which the representative unions
could have resorted to was initiation of a conciliation proceeding,

in the event of failure of which; definitely a reference could have
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been made by the appropriate Government. The intimation of an
industrial dispute, to the conciliation officer under Section 12 of
the Industrial Disputes Act, could very well be done by the
Management or the union. Such remedy having been not
resorted to, it cannot be said that the strike was justified. As was
noticed by the Honourable Supreme Court in the aforesaid
decision, the legality or illegality turns on the provisions of the
Industrial Disputes Act, but the justifiability would depend on the
various factors.

14. An exercise of discretion for deviating from the general
rule of 'no work no pay' has to be made on the justifiability and
not merely on the legality. The reasoning of the Industrial
Tribunal that the workmen had resorted to all legal remedies, as
has been found above, cannot be sustained. It is not discernible
as to what effect the strike could have brought about, especially
since the decision for equalization was not one which the
Management could take by itself.

15. The Tribunal has laboured on drawing a distinction
between equalization of pay and revision of pay which according
to this Court is not at all relevant in considering the issue of

justifiability. This Court does not also find any pressing, urgent
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cause to be agitated on the extreme platform of a complete
cessation of work. The Tribunal has failed to consider the
relevant aspects which would regulate the exercise of discretion
in the case. The Tribunal has obviously gone on a wrong
premise that a legal strike or rather one which cannot be
declared as illegal; would in all circumstances lead to exercise of
discretion in paying wages; even when the workmen have
resorted to strike and voluntarily desisted from working. The
strike being one peaceful is irrelevant since it is not the physical
violence alone that is a relevant factor. The Honourable
Supreme Court in the aforecited cases, categorised cessation of
work without reasonable cause, to be a violence perpetrated on
the society as such.

16. The discretion exercised by the Tribunal is found to be
totally on the basis of extraneous considerations and would
definitely lead to a patent illegality. The Tribunal has failed to
consider the issue in the proper perspective based on the
relevant factors and has misled itself on the specious premise of
the strike being a legal one and one which was carried out
peacefully. The award of the Tribunal is hence set aside. The

reference would be answered against the workmen. The Writ
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Petition would stand allowed. Parties are left to suffer their

respective costs.

sd/-
K. VINOD CHANDRAN,
NG JUDGE



